828 FEDERAL REPORTER, vol. 5.

UNITED STATES v. MANASSER.
(Circuit Court of Appeals, Seventh Circuit. June 22, 1893)
No. 78.

CusToMs DUTIES—CLASSIFICATION—SHELL-COVERED OPRRA GLASSES.

Under Rev. St. § 2499, as amended in 1883, which declares that on non-
enumerated “articles manufactured from two or more materials the duty
ghall be assessed at the highest rates at which the component material
of chief value may be chargeable,” shell-covered opera glasses, made of
shell, metal, and glass, the shell constituting two-thirds of the value of
the article, are dutiable at 25 per cent., a8 manufactures of which shell
is the component material of chief value, and not at 45 per cent., as
manufactures of metal and glass. Liebenroth v. Robertson, 12 Sup. Ct.
Rep. 607, 144 U, S. 35, applied.

Appeal from the Circuit Court of the United States for the North-
ern District of Nlinois. Affirmed.

Thomas E. Milchrist, for appellants.
P. L. Shuman, for appellee.

Before GRESHAM and WOODS, Circuit Judges, and BUNN, Dis-
trict Judge.

BUNN, District Judge. The appellee, Louis Manassee, imported
in August, 1890, a quantity of shell-covered opera glasses, manu-
factured from shell, metal, and glass. Duty was paid on them at
the rate of 25 per cent. ad valorem, as manufactures of which shell
was the component material of chief value; but the collector at
Chicago classified them as “manufactures of metal and glass,” and
liquidated the entry at 45 per cent. ad valorem, under Schedules
B and C of the tariff act of March 3, 1883, (paragraphs 143, 216,
Heyl’s arrangement of the act.)

The question is whether they were properly dutiable as a manufae-
ture of which shell was the component material of chief value, or,
as the collector claimed, as a manufacture of metal or glass. The
circuit court decided in favor of the importer, reversing the finding
of the appraisers, and the government took this appeal. We think
the judgment of the circuit court was correct and should be affirmed.
The same judge had made a like decision in Young v. Spalding, 24
Fed. Rep. 87. In that case, as in this one, the proof offered showed
conclusively that shell ig the chief component of value in the manu-
factured article. The undisputed testimony is that the opera
glasses in guestion were composed (in value) of six parts shell to
two of glass and about one of metal. It is admitted that the opera
glasses were not dutiable under that name in the act of March 3,
1883, and the provisions of the statute under which the question
in the case arises are as follows: By section 6 of the act of March
3, 1883, c. 121, (22 Stat. 489, 491)) title 33 of the Revised Statutes
was abrogated, and the following section substituted as section
2499

“There shall be levied, coliected and paid on each and every nonenu-
merated article which bears a similitude, either in material, quality, texture
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or the use to which it may be applied to any article enumerated in this title
a8 chargeable with duty, the same rate of duty which is levied and charged
on the enumerated article which it most resembles in any of the particulars
before mentioned; and if any nonenumerated article resembles two or more
enumerated articles on which different rates are chargeable, there shall
be levied, collected and paid on such nonenumerated article the same
rate of duty as is chargeable on the article which it resembles paying the
highest duty; and on articles manufactured from two or more materials the
duty shall be assessed at the highest rates at which the component material
of chief value may be chargeable. If two or more rates of duty should be
applicable to any *imported article it shall be classified for duty under the
highest of such rates: provided, that nonenumerated articles similar in
material and quality and texture, and the use to which they may be applied,
to articles on the free list, and in the manufacture of which no dutiable ma-
terials are used, shall be free.”

Schedule B (paragraph 143, Heyl) provides that:

“Porcelain and Bohemian glass, chemical glassware, painted glassware,
stained glass and all other manufactures of glass or of which glass is the com-
ponent material of chief value, not specially enumerated or provided for in
this act, forty-five per centum ad valorem.”

Schedule C (paragraph 216, Heyl) provides that:

“Manufactures, articles, or wares, not especially enumerated or provided
for in this act, composed wholly or in part of iron, steel, copper, lead, nickel,
pewter, tin, zine, gold, silver, platinum, or any other metal, and whether
partly or wholly manufactured, forty-five per centum ad valorem.”

Schedule N (Paragraph 486, Heyl) provides that:
“Shell, whole or parts of, manufactured, of every description not specially
enumerated or provided for in this act, twenty-five per centum ad valorem.”

‘We think this last provision fixing the rate of duty on shells at
25 per centum ad valorem, in connection with the foregoing pro-
vision, “that on all articles manufactured from two or more ma-
terials, the duties shall be assessed at the highest rates at which the
component material of chief value may be chargeable,” goverus the
case, and fixes the duty at 25 per centum ad valorem.

The case does not come under Schedule B, providing for “manufac-
ture of glass, or of which glass shall be the component material of
chief value,” because, though partly manufactured from glass, glass
forms but two out of nine parts of the entire value, the shell forming
six parts out of the nine, and metal one part. Neither does the
case fall under Schedule C, because, though composed in small part
of metal, this is not the component part of chief value, and because
the articles are more particularly provided for elsewhere in the same
act.

I think the ease is fairly ruled by that of Liebenroth v. Robertson,
144 U. 8. 35, 12 Sup. Ct. Rep. 607. In that case the importer had
imported photograph albums, which were charged at the rate of 30
per cent. ad valorem, as “manufactures of leather.” The albums
were composed of paper, leather, metal clasps, and plated clasps,
but the paper constituted the component part of chief value, being
in most cases worth as much as all the other component parts.
Neither photograph albums nor albums of any kind were specified in
the act. And the court held that they were properly dutiable as
paper, at 15 per cent. ad valorem, under the provision that an article
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manufactured from two or more materials the duty shall be assessed
at the highest rate at which the component material of chief value
may be chargeable. The judgment of the circuit court is affirmed.

VON MUMM et al. v, FRASH et al
(Circuit Court, BE. D. New York. June 7, 1893.)

1. TRADE-MARK—INFRINGEMENT—WHAT CONSTITUTES—INJUNCTION.

Gne who puts into the hands of retail dealers an article made by him,
and so dressed up as to enable such dealers to deceive the ultimate
purchaser into the belief that he is purchasing the goods of a third person,
may be enjoined by the latter.

2. SaME—EVIDENCE.

‘Where the proofs warrant the conclusion that the only reason why de-
fendants dress up thelr article in the manner employed by them is be-
cause it ean be successfully used to defraud the ultimate consumer, it is
unnecessary to prove that any particular person has been in fact so de-
frauded.

8. BAME—COMPARISON OF DEVICES BY THE COURT.

In determining whether a trade-mark is infringed, the court may base its
conclusions upon a comparison of the devices used by plaintiff and de-
fendant, and does not necessurily require the testinony of witnesses as to
the likeness, Coats v. Thread Co., 13 Sup. Ct. Rep. 966, 149 U. 8. 562, fol-
lowed.

4. BaME—REMEDIES—INJUNCTION.

In 1866, plaintiffs, at Reims, France, originated a champagne wine hav-
ing a “dry” flavor, which has since been very extensively sold in the
TUnited States as “G. H. Mumm & Co.s Extra Dry,” and is distinctively
known by the term “Extra Dry.” In the beginning, plaintiffs adopted a
new and characteristic metal capsule, of a peculiar rose color, never before
used, on top of which is stamped, in blue, an imperial mantle, bearing a
trade-mark, while, running perpendicularly, are the words “G. H. Mumm
& Co.” Just below the capsule is a small label, on which the trade-mark
is also Imprinted. The principal label of the bottle also bears this trade-
mark in its upper field. Defendants sell an aerated American wine in
ordinary champagne bottles. On the upper part of the principal label
they put the words “Extra Dry,” and also a colorable imitation of the
imperial mantle, bearing a colorable imitation of the Mumm trade-mark.
Just below the capsule they place a small label, bearing a similar imitation
of the trade-mark and mantle, and the words “Extra Dry.” The metal
capsule is of the peculiar color used by Mumm & Co., and on its top are
stamped, in blue, an imitation of the trade-mark and mantle, while the
words “Iixtra Dry” are stamped perpendicularly thereon, in the same
place in which plaintiffs stamp “G. H. Mumm & Co.” Defendants’ wine
has no “dry” quality, and the court found from the testimony that the
words “Extra Dry” were used by them for the purpose of fraud, and
that their bottles were dressed up so as to enable them to be put off as the
goods of plaintiffs. Held, that defendants should be enjoined (1) from
further dressing up their product in the mnanner before employed, or
from using in combination the marks, labels, and ecapsules described; (2
from using any colorable imitation of plaintiffs’ trade-mark; (3) from pla-
cing the words “Extra Dry” on any bottles of their product, of the
character described, either in combination or otherwise; (4) from sur-
rounding the neck and cork of any bottleg of the form generally used for
champagne, and containing their produect, with the rose-colored metal
capsule, whether stamped as before, or otherwise.

In Equity. Bill by Peter Herman Von Mumm, doing business
as G. H. Mumm & Co., and others, against Christian C. Frash and




