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York bank: for the amount of Morris' indebtedness. The draft was
not paid, but this did not alter the relation between appellant
and the M{lNab Bank. The bank still owes the debt. But we
find that under the facts of the case appellant has no lien on the
funds of the bank in the hands of the re{leiver, and was not a
depositor entitled to preference over the other creditors of the bank,
within section 17, art. 14, of the constitution of the state of Ala-
bama. The decree of the court below is affirmed.

LESLIE v. TOWN OF URBANA.
(Circuit Court of Appeals, Seventh Circuit. February 17, 1893.)

- No. 70.

RES JUDICATA-BILL OF REVIEW-JUDGMENT ON ApPEAl"
A bill of review will not lie to set aside for alleged error of law a jndg-

ment which has been affirmed by the supreme court, even though such af-
firmance was the result of an even division between the juuges of the su-
preme court.

Appeal from the Circuit Court of the United States for the
Southern District of TIlinois.
In Equity. Bill by George Leslie against the town of Urbana.

Defendant obtained a decree. Complainant appeals. Affirmed.
George A. Sanders, for appellant.
J. O. Cunningham, for appellee.
Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis-

trict Judge.

JENKINS, Circuit Judge. This cause comes before us upon
appeal from the decree of the court below sustaining a demurrer
to the bill of complaint, and dismissing the bill for lack of equity. I

The bill charges that in 1867 the appellee issued its bonds to
the amount of $100,000 in aid of the Danville, Urbana, Bloomington
& Pekin Railway Company, afterwards known as the Indianapolis,
Bloomington & Western Railway Company, in payment of its sub-
scription to the stock of such railway corporation; that the ap-
pellant, prior to the maturity of the bonds, purchased in open
market seven of such bonds, which he caused to be duly registered
with the state auditor in 1872; that in 1878 the appellant brought
his suit at law in the court below to recover the amount of those
bonds. Several other holders of the bonds, at about the same
time, brought their suits at law in that court to recover upon the
bonds respectively held by them. Demurrers were interposed, ur·
ging the invalidity of the law under which the bonds purported to
be issued. The demurrer in the case of the appellant was sustained
by Judge Drummond upon the supposed authority of Township of
Elmwood v. Marcy, 92 U. S. 2U4. 'l'he appellant's case was selected
to be taken by writ of error to the supreme court of the United
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States as a test case, the others remaining pending in the lower
court on motions for new trial. The supreme court of the United
States affirmed the judf,'lIlent in the appellant's case by a divided
court, 1\1r. Justice 1\1atthews not sitting. Subsequently the court
below, :Mr. Justice Harlan presiding, granted new trials in the
other cases, and rendered judf,'lIlent in favor of the plaintiffs, holding
the bonds valid. One or more of these judgments was taken by
the town to the supreme court, and the judgment aflirmed by a
divided court, 1\1r. Justice :Matthews not sitting. All of the bonds
!.ssued by the town by virtue of these and other judgments have been
paid, except those owned by the appellant. The bill charges that
the only reason for the nonpayment of the complainant's bonds
"was the error of Judge Drummond in applying the law to the case,
and his mistake of the attitude of the United States supreme court
on the question involved, as shown beyond a doubt by the decisions
of that court continually from that time to the present on the cura-
tive act question, which was the only question involved in that
case." The bill seeks to have the judgment in the case at law
reviewed and reversed, and for a decree that the judgment on de-
murrer in the case at law be held null and void by reason of the
mistake and error in law of the court, and for a decree adjudging
the bonds to be valid, and for judgment upon them.
This bill is unique. We are solemnly asked to reverse a judg-

ment at law rendered by a court having jurisdiction of the parties
and of the SUbject-matter, and affirmed upon writ of error by the
supreme court of the United States. It is said that a judgment
of affirmance by a divided court is of no binding force, and is a mere
mistrial. That is a mistake. Such affirmance is as effective be-
tween the parties, and in respect of the matter involved, as though
it passed by the unanimous decision of the court. This bill can be
sustained only by annulling the whole doctrine of res judicata, and
by declaring that no judgment is conclusive so long as the parties
may see fit to litigate the questions involved. Indeed, counsel bold-
lyasserted at the bar that no judgmentwas conclusive so long as it
appeared to the conscience of the chancellor to be unjust. The
decision of one chancellor even would be inconclusive, so long as
there remained another chancellor to review a previous decision.
This doctrine would abolish the binding efficacy of all judgments,
and establish anarchy in the administration of the law. Chaos
is no remedy for the occasional injustice of fallible human judg-
ment.
The bill is without principle to support it, and without precedent

to recommend it. Affirmed.
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BLACK et at v. HENRY G. ALLEN CO., (two cases.)
SAME v. FUNK et aL

(Circuit Court, S. D. New York. April 14, 1893.)
Nos. 4,718, 4,750, ar:.l 4,896.

L PARTNERSHIP-EvIDENCE.
In an action by nonresident alien partners, the existence of the part-

nership is sufiiciently proved by testimony of one of such partners. The
written partnership agreement and the lex loci need not be put in evi-
dence.

2. PLEADING-VARIAKCEo
An allegation of an agreement made on a certain day by an American

author, licensing foreign publishers to use his copyrighted article in an
encyclopaedia, is sufiiciently proved by evidence of an oral agreement
between the parties to write the article for use in such encyclopaedia and
to obtain a copyright therefor, existing at the time alleged.

8. COPYRIGIIT-DATE OF DEPOSIT OF BOOK.
Books sent by the publishers April 5th, by express, from New York

city to the librarian of congress, at 'Washington, D. C., to complete a
copyright, were stamped by the librarian as received April 7th. 'l'he ex-
press company's delivery book, as well as the librarian's express receipt
book, showed that a package of books was received from such publishers
by the librarian on April 6th, while there was no entry of any such re-
ceipt on April 7th, There was evidence that the librarian's force of clerks
was insufficient to handle the work of his office, and that sometimes books
were not stamped until the day after their receipt. Held sufiicient to
justify a finding that the books were received April 6th.

4. SAME-PUBLICATION.
The publishers of a copyright book advertised and fixed a day of pub-

lication, and in advance thereof sent two lots of the books, in quires, to
different publishers. The invoice accompanying one lot contained a re-
quest that the books be not exposed for sale until bound copies should be
sent. Held, that the request shouid be considered as a condition of the
consignment; that it might be inferred that a similar condition was an-
nexed to the other consignment; and, in the absence of evidence that the
request was not complied with, there was no publication, within the
meaning of the copyright law.

5. SAME.
The publishers of a copyright book fixed upon and advertised a day of

publication, and, three days in advance thereof, sent out copies to sub-
scribers by carriers. Heidi, in the absence of proof that any of the bookili
reached the subscribers before the day fixed, the court would not find
that there was a publication in advance of such day.

6. SAME-VALIDITy-CIIANGE OF TITLE.
A change of title, and the filing of such changed title after the filing

of the original title, and before the publication. of the book, does not
render the copyright invalid.

'1. SAME.
The title deposited for copyright purposes read: "An Outline of the

Political and Economic History of the United States, with Maps and Charts.
I. History and Constitution. By Alexander Johnston, M. A. II. Pop-
ulation and Industry. By I<'rancis A. Walker, LL. D." The title of one
of the books deposited to complete the copyright read: "United States.
Part III. Political Geography and Statistics. Copyright, 1888, by Francis
A. Walker." Held, that the copyright was not invalid as against one not
claiming to have been deceived or mislead.

S. SAME-DEPOSIT OF TITLE IN DIFFERENT NAMES.
An American publishing firm entered in the office of the librarian of con-

gress, for copyright purposes, the title of a volume of a foreign encyclo-


