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TEXAS & P. RY. CO. v. SOCIETY FOR RELIEF OF DESTITUTE OR-
PHAN BOYS et al.

(Circuit Court. E. D. Louisiana. May 25, 1893.)

No. 12.108.

LANDI,ORO AND TENANT-INTERPRETATION OF LEASE-RENT-VAI,UATTON.
Certain property, demised tor a term of 30 years, was described In

the lease as "all the bathlre or space and piece of land." etc. The lessee
covenanted to fill the ground to a certain level, build a cotton press there-
on, and that at the expirati0n of the term "all sheds and buildings and
other except machinery," which he had constructed, should
hecome the property of the lessors. The lessee was to pay no rent for
the first 6 years, tlH'n certain third persons were to decide upon the
price or worth "of said real estate, and the undivided 'shares or Interests
In the batture or property herein leased," upon which valuation 8 per
cellt. was to be paid as rent for the ensuing 12 years, when a new valua-
tion was to be made. Held, that the thing to be valued was merely the
land itself, excluding the buildings erected thereon by the lessee.

In Equity. Bill by the Texas & Pacific Railway Company
against the Society for the Relief of Destitute Orphan Boys, and
others. Decree for complainant.
Howe & Prentiss, for complainant.
F. N. Butler, H. Leovy, and Farrar, Jonas & Kruttschnitt, for

defendants.

BILLINGS, District Judge. This case is submitted for final
decree upon the bill, answer, depositions, and exhibits. In the
year 1874 the defendants executed a lease to Sam Boyd of a certain
batture property for the period of 30 years, commencing on the 1st
day of June, 1874. This lease, with all the leasehold rights, has
been assigned, and is now held by the complainant.
The lease provides that the lessee was to fill up the ground

leased, to a certain level, and that he was to put up certain build-
ings thereon; that he was to occupy for the first 6 years free of
rent; that in the month of :May, in the years 1880 and 1892, the
mayor of the city of New Orleans and the judge of the probate
court of the parish of Orleans shall decide upon the price or worth
of the property leased, and that the annual rental for the period
of 12 years from the 1st day of June, 1880, shall be 8 per cent. on
the value so fixed by the said parties in ]\fay, 1880, and that for
the period of 12 years from the 1st day of June, 1892, the annual
rent shall be 8 per cent. on the amount of the valuation fixed by the
said parties in May, 1892.
It appears that the selected officers fixed the value upon which

the rent was determined for the 12 years from June 1, 1880, and
that it was acquiesced in by both parties; that in May, 1892, the
aforesaid officers fixed the value as the basis of the rent for the
period of 12 years from June 1, 1892, and this suit is brought to
correct the errors which the said parties are alleged to have made
in establishing the basis for rent.
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The case shows that they have included, in the basis or valua-
tion upon which the rent is to be computed, not only the hatture
land, but the buildings which have been erected by the complain-
ant, and, further, that they have included the value of an adjoin-
ing piece of land belonging to the complainant, and the value of
building erected by the complainant, and of that portion of it which
stands upon complainant's land.
n is conceded that the decree should go, directing that the value

of complainant's adjoining land be taken out of the basis. The
questions submitted, therefore, are, first, as to whether the ap-
pointed parties erred in making, as basis of the valuation, not only
the land, but the building or buildings erected by the complainant
thereon, and also whether said parties erred by making as part of
said basis of valuation that portion of the building itself which
has been erected by the complainant upon his own land, adjoining
the leased property. These questions must be determined by the
language of the lease itself. It may be remarked that the language
used in the lease, which describes the leased property, is derived
from common-law sources, rather than from the sources of our own
law. The property leased is described as all the batture or space
and piece of alluvial soil, etc. The habendum describes the prop-
erty as, "all and singular, the above mentioned and described bat-
ture property, with the appurtenances." The covenant with refer-
ence to the buildings or building is as follows: That "the
lessee cause to be built upon the herein-described property a cotton
press similar in style and construction to Penn's Cotton Press;"
that "on the expiration of said term of thirty years all sheds and
buildings and other improvements, except machinery, which said
lessee or his heirs shall have built or placed upon said property
shall, without further or other consideration," etc., "become, ipso
facto, property of said lessors, and the same effect shall result from
any annulment or dissolution of the lease in consequence of the
l).onfulfillment by the lessee of any of his obligations under this
contract." I think the authorities cited by the complainant au-
thorized the conclusion, as a matter of law, that while the buildings,
after their erection, were inseparable from the land, and inalien-
able except in connection with it, they remained the property of the
complainant until the expiration of the lease, either by lapse of
time or other dissolution; but I do not think this conclusion helps
in deciding the questions submitted, to any great extent.
It appears from the reference above made that the leasehold

estate is referred to as the "following described property," and that,
in contradistinction from that, the buildings to be erected are re-
ferred to as a cotton press, and as sheds, buildings, and other im-
provements. If, now, we turn to what is to be valued by these
parties selected,-the mayor and the judge,-we find they are to
value and decide upon the price or worth of said real estate, and
the undivided shares or interests in the batture or property herein
leased. I think the "real estate," and "the batture or property
'terein leased," are intended by the parties as different forms of ex-
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pression for the same thing. In the first expression they refer to
the value of the whole; in the second, to the value of the re-
spective interests of the lessors. But it is to be observed that.
the expression, "batture or property," clearly, would mean what·
was referred to as the thing leased; that being referred to as
"the following- described property, to wit, all the batture or space
or piece of alluvial soil lying," etc.
H is to be observed that they are to fix the price or worth of said

real estate in an instrument in which the land is termed "batture
property," and the erections thereupon are termed "sheds, buildings,
and other improvements." When this is borne in mind, the word
"real estate," especially when used as synonymous with "the bat·
ture or property herein leased," it seems to me, must have meant
the land without the buildings', The substance of the lease. upon
this construction, would be that the lessee was to fill up and grade
this batture and low-lying property. He was to erect upon the
land so leased certain buildings, which at the expiration of the
lease were to become the property of the lessors. He was to enjoy
the property for the first six years without any rent. For the reo
maining- portion of the term the lessee was to pay a rent which
would be computed upon a basis of 8 per cent. on the value of the
land at given times, This interpretation would make the lessors
receive the permanent value caused by filling in, and the buildings
themselves, at the close of the lease; and for 24 years out of the
30 which was the period of the lease, they would receive 8 per
cent. of the growing value of that batture property or land.
n seems to me that an arrangement which should give such an

income upon the value of the land itself would be not only
more in accordance with the terms used in defining what is to be
the basis of the valuation, but would be more naturally what a
lessor would seek to derive as income from his land, and what a
lessee would be willing to give as a rental for land. I have had
great difficulty in dealing with this question, because the terms in
the lease seem to have been selecte-d and used with very little
accuracy; but, on the whole, it seems to me that the fair construc-
tion of the lease, with reference to what was to be the value as a
basis for the rental, is that it was the land without the buildings.
As to whether, in getting at a basis of the valuation upon which

the 8 per cent. is to be calculated, the value of the building upon
complainant's land should be included. Since I have come to the
conclusion that no part of the building, even upon the land of the
lessors, is to be included in the estimate of value upon which the
rent is to be calculated, it follows, necessarily, that the portion of
the building built by complainant upon his own land is not to be
included. :My conclusion, therefore, is that the basis or sum upon
which the rent should be calculated should include the value of the
plots Nos. 1, 2, and 3, making a value of $132,574.50; that the value
of the improvements on plot No.1, $32,000, and the value of complain·
ant's plot No.4, $13,015.62, and the improvements on the same, $8"
000, should be excluded from the basis of the estimate, and that the
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annual rent tor the period of 12 years from the 1st day of June,
1892, should be 8 per cent. upon the sum or value first mentioned,
"to wit, $132,574.50.

The decree will be to correct the findings of the parties appointed
under the lease to fix the value, in accordance with this opinion.

PULLMAN PALACE-CAR CO. v. CHICAGO, M. & ST. P. RY. CO.
(Circuit Court of Appeals, Seventh Circuit. May 2, 1893.)

No. 30.
iNJUNCTION-RESTRAINING ACTION AT LAW.

A railroad company sold an interest in certaIn cars to a car company,
leased the remaining interest therein to the car company, and made a
contract with the car company for the 'operatIon of the cars by the> latter,
with a divisIon of the profits. The contract provId<>d that the railroad
company might terminate the lease, and should then pay the car company
for its interest in the cars. The railroad company terminated the lease
without paying for the car company's interest. Held that, on being sued
at law for the value of the car company's interest in the cars, the railroad
company could not enjoin the prosecution of such action on the ground
that the car company had not fairly dIvided the profits, since the va-
rious hranches of the contract were totally distinct. 49 Fed. Rep. 409,
reversed.

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois. Northern Division.
In Equity. Bill by the Chicago, :Milwaukee & St. Paul Railway

Company against the Pullman Palace-Car Company to surcharge
an account, and to restrain the prosecution of an action at law.
Complainant obtained an injunction. See 49 Fed. Rep. 409. De-
fendant appeals. Reversed.
For a subsequent opinion relating to the accounting, see 50 Fed.

Rep. 24.
Isham, Lincoln & Beale, for appellant.
Edwin Walker, for appellee.
Before WOODS, Oircuit Judge, and BUNN and JENKINS, Dis-

trict Judges.

JENKINS, District Judge. On the 22d day of September, 1882,
the parties entered into agreement, whereby-First. By the first
article thereof, the railway company sold to the Pullman Company
an undivided one-fourth of each of 28 named sleeping cars then
operated on the appellee's line of railway, and leased to the Pullman
Company the remaining undivided three-fourths of each of such cars
for a term commencing September 30, 1882, and continuing until the
termination of the contract set forth in the third article of the agree-
ment, and agreed that if additional sleeping or hotel cars should be
required for the accommodation of travel, or if it should become
necessary to replace the cars named with new ones, the railway
company would defray three-fourths of the expense of the manu·
facture of such cars. Second. By article third of the agreement


