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In Searl v. School Dist., 124 U. 8. 197, 8 Sup. Ct. Rep. 460, fol-
lowed by this court in Kansas City & T. BR. Co. v. Interstate Lumber
Co., 37 Fed. Rep. 3, it was held in a condemnation proceeding insti-
tuted under the Colorado statute, although such proceeding could
alone originate in the state circuit court, and without the usual
form of pleading, that it was removable to the United States cir-
cuit court, because “it is an adversary proceeding from the begin-
ning, * * * from the time of the filing of the petition and serv-
ice of process upon the defendant;” citing the case of Gaines v.
Fuentes, 92 U. 8, 10, where it was held that a controversy between
citizens is involved in a suit “whenever any property or claim of the
parties capable of pecuniary estimation is the subject of litigation,
and is presented by pleadings for judicial determination.” Of
course, language so broad is to be restrained in its application to
the particular case, but it applies with marked aptness to such a
pronounced “independent and original action” as the one under
consideration.

It follows that the motion to remand is denied.

SPENCER et al. v. KANSAS CITY STOCK-YARDS CO.
(Circuit Court, W. D. Missouri, W. D. June 5, 1893.)

1. FEDERAL CoURTS—JURISDICTION —DIVERSE CITIZENSHIP—DISTRICT OF RESI-
DENCE—EJECTMENT.

Under section 8 of the judiciary act of 1875, which is continued in force
by the act of 1887-88,an action of ejectment may be maintained in a federal
court,in the district where theland is situated, (the citizenship of the parties
being diverse,) even though it is not the district of the residence of either
plaintiff or defendant,

3. SAME—SERVICE OF PROCESS.

A corporation chartered by another state, but having, in the district
where suit is brought, a place of business, in charge of an agent designated
to receive service, as required by the state statute, is “found” within the
district, within the meaning of sald section 8; and there is no occasion
for service by publication, under the further provisions of that section.

At Law. Action in ejectment by Frank M. Spencer and others
against the Kansas City Stock-Yards Company. On motion to
quash the service and dismiss the action. Service quashed, but
motion to dismiss denied.

Johnson & Lucas and H. M. Meriwether, for plaintiffs.
Pratt, Ferry & Hagerman, for defendant.

PHILIPS, District Judge. This is an action of ejectment insti-
tuted in this court. One of the plaintiffs is a resident of the state
of Texas, two of them are residents of the state of Kentucky, one
is a resident of the state of California, and three are residents of
the state of Missouri. The defendant is a corporation of the state
of Kansas, but has a place of business, in charge of its agents and
servants, in this state and district. The defendant appears for
the purpose, only, of this motion, and moves the court to quash
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the service and dismiss the action for the reasons—First, that
the court has no jurisdiction of the case; and, second, that the
defendant is not a resident of Missouri, and part of the plaintiffs
are nonresidents of the state, and the suit was not brought in the
district of the residence of either the plaintiffs or the defendant;
and-because no substituted service can be had. It appears from the
evidence in the case that the defendant company, while incorporated
under the laws of the state of Kansas, and therefore a citizen of
that state, maintaing its stock yards both in the state of Kansas and
in Kansas City, Mo., and that at the time of the institution of this
suit it had, and has ever since kept, a general manager in charge of
its office in Kansas City, Mo., in compliance with the requirements
of the statute laws of the state of Missouri. The property in ques-
tion is occupied by the defendant as a stock yard.

By section 8 of the act of March 3, 1875, determining the juris-

diction of circuit courts of the United States, it is provided—
“That when in any suit, commenced in any cireuit court of the United States,
to enforce any legal or equitable lien upon, or claim to, or to remove any in-
cumbrance or lien or cloud upon, the title to real or personal property within
the district where such suit is brought, one or more of the defendants therein
shall not be an inhabitant of, or found within, the said district, or shall
not voluntarily appear thereto, it shall be lawful for the court to make an
order directing such absent defendant or defendants to appear, plead, answer
or demur by a day certain to be designated, which order shall be served
on such absent defendant or defendants, if practicable, wherever found, and
also upon the person or persons in possession or charge of said property,
if any there be; or wlere such personal service upon such absent defendant
or defendants is not practicable, such order shall be published in such manner
as the court may direct, not less than once a week for six consecutive weeks;
and in case such absent defendant shull not appear, plead, answer or demur.
within the time so limited, or within some further time, to be allowed by
the court, in its discretion, and upon proof of the service or publication of
said order, and of the performance of the directions contained in the same, it
ghall be lawful for the court to entertain jurisdiction and proceed to the hear-
ing and adjudication of such suit in the same manner as if such absent defend-
ant had been served with process within the said district; but said adjudication
shall, as regards said absent defendant or defendants without appearance,
affect only the property which shall have been the subject of the suit, and
under the jurisdiction of the court therein, within such district. And when
a part of the said real or personal property against which such proceedings
shall be taken shall be within another district, but within the same state,
said suit may be brought within either district of sald state.”

The principal contention of counsel for defendant is that this
gsection does not give jurisdiction as to the subject-matter, but
only provides for substituted service in cases where jurisdiction,
or the right to bring the suit, is given by other sections of the stat-
ute; and that as the act of 1887 does not, in terms, confer jurisdic-
tion in the action of ejectment, and other proceedings in rem affect-
ing real estate, except where the diverse citizenship exists, no in-
ference can arise from section 8 that it was intended to confer
jurisdiction on the United States court from the mere fact of the
situs of the property, and that, therefore, the substituted service
provided for in section 8 could have no application to a case which
cannot be brought in the United States court by original
process. There has been discussion of this statute, with diverse
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2onclusions,—one under the act of 1872, (Brigham v. Luddington,
12 Blatchf. 237;) the other under the acts of 1875 and 1887, (Ames
v. Holderbaum, 42 Fed. Rep. 341) In the Brigham Case it was
held that, where the plaintiff and one of the defendants were citi-
zens of the same state, it would defeat the jurisdiction of the court.
In the Ames Case the plaintiff was a citizen of the state of Illinois,
two of the defendants were citizens of the state of Ohio, and one
defendant was a citizen of the state of Jowa,—the situs of the prop-
erty sought to be foreclosed, and the place of the venue. In thig
latter case it will be observed neither of the defendants was a
resident of the same state with the plaintiff; and it was held
that under said section 8 the nonresident defendants could be brought
into the court in ITowa by means of the substituted service of process
provided for under said section.

Without undertaking any review of these decisions by two
learned judges, I will, with some diffidence, add some thoughts
which seem to me tenable, as applied to the facts of the case in
hand:

By the first section of the act of 1875 it was provided—

“That no civil suit shall be brought before either of said courts against any
person by any original process or proceeding in any other district than that
whereof he is an inhabitant, or in which he shall be found at the time of
serving such process or commencing such proceeding,” ete.

The re-employment of the term “found” in section 8 is to be un-
derstood in the sense in which it was employed in section 1. It
contemplates a proceeding against a defendant in a district whereof
he is mot an inhabitant, and provides for the substituted service
of process upon him to bring him into the forum of litigation, for
the purpose of binding the res, unless he is “found” therein, in
which case he may be served just as he could be under section 1.
The first section applied more especially to proceedings in personam,
or at least where, in addition to the judgment in rem, a personal
judgment over might be rendered against the defendant. The
other (section 8) applies solely to actions in rem, and in districts
whereof the defendant is not a resident. While in the amendatory
act of 1887--88 the words, “in which he shall be found,” ete., are
omitted from the first section, so that suits wherein jurisdiction de-
pends upon diverse citizenship must be brought in the district
wherein the defendant resides, or in which the plaintiff resides,
the act continues in force section 8 of the act of 1875, and, of
course, with all it expressed or implied in the original act. And
while the act of 1887 was designed to restrict, rather than enlarge,
the jurisdiction of United States circuit courts, it leaves unim-
paired the original scope of section 8, for by section 5 of the amenda-
tory act of 1887 said section is declared to be unaffected.

For what purpose was this section inserted? Some special office
must be assigned it. It should receive that construction which
will best effectuate and carry out the legislative intent. Tt first
appeared in the act of 1872, (17 Stat. 196--198.) In that act it was
limited in its application to suits in equity. It seems to me that
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an examination and vunderstanding of the scope and object of the
entire act of 1872 will serve to indicate the purpose of section 8,
The act deals mainly with questions of practice, remedies, pro-
cess, and procedure. Section 6, for example, provided that:

“In common-law causes in the circuit and district courts of the United
States, the plaintiff shall be entitled to similar remedies, by attachment, or
other process, against the property of the defendant, which are now provided

by the laws of the state in which such court is held, applicable to the courts
of such state,” etc.

The preceding section (5) provided—

“That the practice, pleadiags, and forms and modes of proceeding in civil
causes, other than equity and admiralty causes in the circuit and district
courts, * * * ghall conform, as near as may be, to the practice, pleading
and forms and modes of proceeding existing at the time in like causes in
the courts of record of the state within which such circuit or district courts
are held, any rule of court to the contrary notwithstanding.”

Following up the same policy and purpose, section 13, which has
become section 8, was inserted. What was that policy and pur-
pose? Manifestly, it was to assimilate, as far as may be, the
practice, proceedings, and remedies, in the specified particulars,
in the federal courts to those of the state courts. It was doubt-
less well known to the lawyers in congress that in actions in rem,
affecting in any manner title to real property, the asscrtion of
claims, legal or equitable, to it, as also the enforcement of liens
against it, the situs of the property drew to it the venue of litiga-
tion; and where the defendant in such actions had his residence
or citizenship in a state different from that where the property is
situated, or could not be found in the state, the state statutes pro-
vided for what is known as “substituted service of process” on
him, to bring him into the forum of litigation. Unless it was
the mind and purpose of the legislative body to give jurisdiction to
the United States courts to proceed in the forum where the real
property is situated, although the defendant may reside elsewhere,
it is difficult to perceive what was its object, or to give to section
8 any practical office. It is wholly unnecessary where the defend-
ant is a citizen of the same district where the reg is located. The
plaintiff, being a nonresident of the state, could sue, in such in-
stance, under the first section of the acts. This construction, in
my humble judgment, involves no conflict with section 1, which
makes jurisdiction to depend on the diverse citizenship of all the
plaintiffs from that of the defendant. Here all the plaintiffs are
citizens of states other than that in which the defendant resides.
But it does differ from the other requirement of section 1 in re-
spect of the suability of the defendant outside of the district of his
residence. But there is no repugnant contradiction in the two pro-
visions, when the object or legislative intent is kept in mind.

I am also unable to accept the contention of the learned counsel
for defendant that the action of ejectment is not within the terms
or meaning of said section 8. It is true that under the state stat-
ute the action is largely possessory, and is to be instituted against
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the tenant in possession, with permission to the owner, on motion,
to come in and defend his title. The term, “any legal claim to
real property,” it must be conceded, was employed by the framer
of the act in its general, comprehensive sense. The action of eject-
ment is a legal claim to real property; and while, under the stat-
ute, the right of possession is in issue, as its object, it often in-
volves in the inquiry the question of title. Both in text-books and
adjudications the phrase “possessory title” is of common use. In
framing a statute, federal in its operation, and as extensive as the
federal Union, language of a general character is necessarily em-
ployed to make it applicable to the possible diversified claims to
realty liable to arise. No reason is apparent, in view of the scope
and purpose assigned to the operation of said section, and the
scheme of the entire act, why congress should have excluded there-
from so important an action as the claim to the possession of real
property.

Although, by the statute of the state, the defendant, as an act
precedent to its right to conduct its business in this state, is re-
quired to keep and maintain an agent in charge of its principal office
in this state, on whom service of process may be had, for the pur-
pose of litigating a right or claim against the corporation, this
does not affect or change the citizenship of the corporation. It
still continues, within the meaning of the federal judiciary act,
to be a citizen of the state of Kansas, where its charter was granted.
Such agent, in a case like this, would not, in my opinion, be the
terre-tenant in possession of the property, against whom the ac-
tion might be lodged. In the employ of this corporation, conducting
its yards, are probably a large number of men. Could it be re-
quired that process should be served on the whole number? If on
less than the whole, on how many, and on which particular person?
These men, whether one be principal manager, and others ordinary
laborers, as the term goes, are each and all employes of the cor-
poration. A corporation—this legal entity—occupies a tract of
land only by and through its servants. The possession of its em-
ployes is its possession. So it is well said:

“A servant or employe claiming no title or interest in himself, or any
right to the possession, is not usually liable to an action of ejectment. Such
an employe is not an occupant, within the meaning of the rules of law gov-
crning ejectments. He is acting under the control of another, and it is only
i§n2120ther’s right that he occupies the premises.” Sedg. & W. Tr. Title Land,

While the state statute authorizes the service of process on the
designated agent of the corporation in the state, the effect of such
service is to bring into the forum the corporation itself, and not
the agent or employe. In view, however, of the requirement of the
state statute, and the fact that defendant, in obedience thereto,
kept and maintained in this state and district, at the time of in-
stitution of suit, an agent on whom service could have been had,
it seems to me it should be held that the defendant could have been
“found within the district,” within the meaning of said section S.
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Therefore the occasion did not arise for making the service in the
state of Kansas on the corporation, as was done in this case. For
this reason the motion, in so far as it asks to have the return of
service set aside, is well taken, and the same is sustained.
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CITIZENS’ ST. R. CO. v. CITY RY. CO.
(Circuit Court, D. Indiana. July 11, 1893.)
No. 8,866.

CONSTITUTIONAL LAW—OBLIGATION OF CONTRACT — WHAT 18 A CONTRACT—
CITY ORDINANCE-—STREET-RAILWAY FRANCHISE.

City ordinances made in pursuance of law, and granting to a corporation
the right to build and operate street-railway lines in the city, after ac-
eeptance by the corporation and the expenditure of large sums of money
on the faith thereof, constitute a contract protected by Const. U, S. art.
1, § 10, forbidding states to make any law impairing the obligation of
contracts. Dartmouth College v. Woodward, 4 Wheat, 518, followed.

SAME—WHAT 18 A LAw—Crry ORDINANCE.

Act Ind, March 6, 1891, § 59, (Sess. Laws, pp. 137-197,) conferred upon
the city of Indianapolis the power, by contract, when approved by
ordinance of its common council. to grant franchises to street-car com-
panies. Held, that an exercise of this power by the board of public works,
with the approval by ordinance of the common council, was a law of
the state, within the meaning of Const. U. 8. art. 1, § 10, forbidding states
to pass any law impairing the obligation of contracts. Hamilton Gas Co.
v. Hamilton City, 13 Sup. Ct. Rep. 90, 146 U. S, 258, and Shreveport v.
Ceole, 9 Sup. Ct. Rep. 210, 129 U. 8. 36, distinguished.

SAME—CiTY ORDINANCE— ULTRA VIRES—FEDERAL JURISDICTION.

The prohibition of state laws impairing the obligation of contracts
{Const, U, 8. art. 1, § 10) should not be read into a state statute con-
ferring on a city the power to grant street-railway franchises, so as to
make ultra vires an ordinance granting such a franchise which impairs
the obligation of a contract, and thereby to deprive a federal court of
jurisdiction. If the ordinance is valid but for repugnance to the con-
stitutional prohibition, such repughance gives a federal court jurisdiction.
FEDERAL COURTS—JURISDICTION—FEDRERAL (QUESTION.

A federal court has jurisdiction of a bill in equity alleging that com-
plainant has a valid contract with a city conferring upon complainant the
privilege of laying tracks and operating street-railway lines on all the
streets of the city, and that the contract provides that the city shall not
confer any privilege upon any person or corporation so as to conflict with
the rights granted to complainant, and alleging, further, that the city has
granted the right to lay tracks and operate street railways on certain
streets to respondent, and that respondent cannot do so without inter-
fering with and substantially destroying the complainant’s lines, and
impairing the privileges before granted to complainant.

In Equity. Bill by the Citizens’ Street-Railroad Company against

the City Railway Company, Heard on motion to dismiss. De-
nied.

Miller, Winter & Elam and Benjamin Harrison, for complainant.
A. C. Harris and Elliott & Elliott, for defendant.

BAKER, District Judge. The question presented for decision

arises on the motion of defendant to dismiss the bill of complaint




