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tiff. The plaintiff was to keep the cars furnished under the contract in good
order and repair; renew and improve them, when necessary, at its own ex-
pense; keep them up to the average standard of the best and most approved
sleeping cars on any road using an equal number of cars, “excepting repairs
and renewals provided for in article sixth of this agreement, and such as are
made necessary by accident or casualty, it being understood that the railway
company shall repair all damages to said cars of every kind occasioned by
accident or casualty during the continuance of this contract, except that the
Pullman Company assumes all responsibility for any loss or dammage occurring
to said cars arising from defective heating apparatus or lights furnished by
it.” As proper compensation for the maintenance of the running gear and
bodies of the cars the defendant was to pay plaintiff “three cents per car per
mile for every mile run by said cars upon the road of the railway company, or
upon the roads of other companies, by direction of the officers of the rail-
way company, while in service under this contract.”

Girault Farrar and Hunter C. Leake, for plaintiff in error.

Edgar H. Farrar, Ernest B. Kruttschitt, and B. F. Jonas, for de-
fendant in error, .

Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,
District Judge.

McCORMICK, Circuit Judge. This action was brought Septem-
ber 20, 1886, by the defendant in error against the plaintiff in
error in the circuit court for the eastern district of Louisiana. It
came to trial, and judgment was rendered in favor of defendant
in error, and plaintiff in error sued out a writ of error from the
supreme court. The case is fully stated in the opinion of that
court. 139 U. 8. 79, 11 Sup. Ct. Rep. 490 et seq. All the ques-
tiong then in issue between the parties were discussed and settled
in that opinion. The judgment was reversed, and the cause re-
manded for a new trial in conformity with that opinion. On No-
vember 28, 1892, the plaintiff below discontinued all that portion of
its demand pertaining to the car “Great Northern,” and limited
its demand to the car “Louisiana,” which it alleged was well
worth $16,000. On the next day (November 29, 1892) the defend-
ant below specially pleaded the prescription of three years in bar
of plaintiff’s action. The case came on for trial December 2, 1892,
and resulted in a verdict and judgment in favor of plaintiff below,
and the defendant below sued out a writ of error from this court.
Plaintiff in error assigned ten specifications of error, only five of
which are discussed in the brief of counsel, and of these we deem
it necessary to notice only the first and third.

“First. The court erred in refusing to deliver the following instruction:
‘The court is requested by defendant’s counsel to instruct the jury as a mat-
ter of law that the contract sued upon is a contract of letting and hiring, and
that the alleged obligation of the defendant to repair or remew the damages
to said car “Louisiana,” made necessary by accident or casualty, as set forth
in the plaintiff’'s petition, and as provided in article seven of said contract
sued upon, is a part of the consideration of said contract, or is an alleged
arrearage of the so-called “hire” of said car; and that this suit is a suit to
recover an alleged arrearage of the hire of said car “Louisiana,” during the
continuance of the contract; and as such the action is barred by the prescrip-
tion of three years from the time that sald alleged hire was due according to
the contract, more than three years having elapsed, as appears upon the face
of the plaintift’s petition, from said time until the bringing of this suit; and
that the jury must find a verdict for the defendant.’”
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“Third. The court erred in refusing to deliver the following instruction at
the request of counsel for plaintiff in error: ‘The court is requested to in-
struct the jury that this suit is in form a suit to recover damages for an
alleged breach by defendant of the terms of a commutative contract in
writing, and that by the law of Louisiana applicable to such cases there
must be alleged and proven a regular putting in default by plaintif of the
defendant in order to recover; that unless the jury find from the evidence
that prior to the filing of this suit, and within a reasonable time after the
occurrence of said fire, the plaintiff made a written demand upon the defend-
ant to repair, renew, or make good the damages to car “Louisiana,” occasioned
by the alleged accident or casualty complained of, or made demand upon the
proper officery namely, the president of said company defendant, in the
presence of two witnesses, demanding that said defendant company should
repair or renew the damages sustained by the car “Louisiana’” by the alleged
fire of May 27, 1892, then the jury must find for the defendant.’”

The circuit court did not err in refusing these charges. The
contract on which this suit is brought is “that the railway com-
pany [plaintiff in error] shall repair all damage to said cars of every
kind occasioned by accident or casualty during the continuance
of this contract, except that the Pullman Company [defendant in
error] assumes all responsibility for any loss or damage occurring
to said cars arising from defective heating apparatus or lights
furnished by it.” The fact that this contract is found in an in-
denture that does embrace certain contracts of letting and hiring,
and certain commutative covenants in writing, does not necessarily
invest it with either character, and there is no other feature of
this contract, or circumstance connected with it, calculated to give
it such a character as would bring the action within the bar of the
prescription pleaded. In reference to the first trial of this case in the
circuit court the supreme court said:

“There can be no doubt that the railroad company was, under the evidence,
liable to the plaintiff on account of the loss by fire of the ‘Loulslana.’ * * *
A peremptory instruction to find for the plaintiff in respect to the ‘Louisiana’
would not have been erroneous.”

The case as to the “Louisiana,” on the second trial, appears to
have been substantially identical with the case made as to it on
the first trial, and in our view of the case as now presented in the
record a peremptory charge to find for the plaintiff the value of the
car “Louisiana,” with interest from judicial demand, would not
have been erroneous.

The judgment of the circuit court is affirmed.

BRANCH et al. v. TEXAS LUMBER MANUR'G CO.
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.)
No. 82.

1, DESCENT AND DISTRIBUTION—HUSBAND AND WIFE—TEXAS STATUTES.

Under the Spanish law in force in Texas prior to the act of the republic
of December 18, 1837, the widow of a person dying intestate, without
children, but leaving other relatives capable of inheriting, did not inherit
the deceased husband’s estate. By section 2 of that act (Hart. Dig. arts.
574, 3251) the survivor of a husband or wife dying intestate, “leaving no
heirs,” inherited the estate of the deceased spouse. Held, that the act did
not change the pre-existing law so that the widow of a person so dying




