
628 FEDERAL REPORTER, vol. 56.

sueh causes of action, but is intended to apply only to such as
originate between, or have become the property of, citizens of the
same state, and which, so long as they remain the property of the
original party, could not be brought within the constitutional grant
of jurisdiction over matters in controversy between citizens of dif-
ferent states. In the case at bar, neither of the three promissory
notes sued on has ever been the property of a citizen of the same
state of which the defendant is a corporation. In the particular
of diverse citizenship, an action thereon would always have been
within federal jurisdiction, and the transfer thereof to the plain-
tiffs was not from one who was a citizen of the same state with
the defendant. To a transfer of such a character the statutory
restriction does not apply. Upon the face of the record, it ap-
pears that the parties plaintiff and defendant are citizens of differ-
ent states; the amount in controversy, as represented by the notes
sued on, exceeds $2,000, exclusive of interest and costs; and so far
as the declaration is based upon the three notes in question, it
counts upon choses in action which have never been owned by a
citizen of the same state of which defendant is a corporation, and
the transfer thereof was not within the evil intended to be reme-
died or prevented by the clause of the statute touching jurisdic-
tion over assigned choses in action. So far, therefore, as the
motion to dismiss attacks the jurisdiction touching the three notes
declared on, the same is overruled.
In regard to the open account for goods sold by the firm of F.

}I. Norris & Co., it appears that the members of the firm are citi-
zens of Iowa, and were such when the account was t.ransferred t.o
them. Being citizens of the same state of which the defendant
company is a corporation, the cause of action, as originally owned,
was not one within the jurisdiction of the federal court, and ju-
risdiction could not be created by a transfer thereof to parties re-
siding in a state other than Iowa. As to this cause of action, the
motion is sustained.

LASKEY et al. v. NEWTOWN MIN. CO.

(Circuit Court, S. D. California. July 10, 1893.)

No. 325.

FEDERAL COURTB-JunrsDIcTION--DIVERSE CITIZENSHIP.
An allegation in an amended complaint, stating "that the plaintiffs

are now, and at all the times hereinafter mentioned were, citizens" of a
differpnt state from that of the defendants, "and are residents" of the
district in which the suit is brought, is not sufficient to give the federal
conrt of that district jurisdiction., although, under tlhe California practice,
the amended complaint supersedes tlhe original. The diversity of citizen-
ship must be alleged as existing at the time when the suit was begun.

At Law. Action by L. Laskey and A. R. Conklin against the
Newtown Mining Company. A demurrer to the complaillt was sus-
tained. 50 Fed. Rep. 634. The hearing is now on demurrer t(\
the amended complaint. Demurrer sustained.
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Garber, Boalt & Bishop, for plaintiffs.
Reddy, Campbell & Metson, for defendant.

ROSS, District Judge. This suit was brought in this court
on the ground of the diverse citizenship of the parties, and, because
the original complaint did not allege that either the plaintiffs
or defendant reside within this judicial district, a demurrer to the
complaint was sustained by the court. 50 Fed. Rep. 634. The
plaintiffs thereupon amended their complaint, and alleged "that
the plaintiffs are now, and at all the times hereinafter mentioned
were, citizens of the United States, and of the state of California,
amI are residents of the southern district of Oalifornia." To the
amended complaint the defendant also demurred, on the ground
that its allegations are insufficient to give the court jurisdiction
over the persons of the parties, or the subject of the action.
It will be observed that the allegation of the amended complaint,

in respect to the residence of the plaintiffs in this judicial district,
is in the present tense; that is to say, that plaintiffs were such
residents at the time of the filing of the amended complaint. But
the jurisdiction of the court depends upon the state of things exist-
ing at the time the suit is brought. Mollan v. Torrance, 9 Wheat.
537; Conolly v. Taylor, 2 Pet. 55H. If, therefore, the court was
correct in its former ruling, in holding that under the present judic-
iary act it is necessary that the complaint show the residence in the
district in which the suit is brought, of either the plaintiff or defend-
ant, and as is now conceded by the counsel for the plaintiffs, it
follows, I think, that the difficulty has not been removed by the
amendment. It is true, as stated by counsel, that the amended
complaint relates back to, and takes the place of, the original com-
plaint. In the language of the supreme court of this state, (Bar-
ber v. Reynolds, 33 Oal. 501,) it "supersedes the original, but there
is no dismissal of the action. It simply takes the place of the
other. No new or different action is commenced, and no new cause
of action is introduced. There is no change in the identity of the
cause of action. That is the same as before. * * .* The change
consists merely in more fully setting forth the cause of action
defectively alleged in the original complaint. It is the former com-
plaint amended. The old complaint, in the form first filed, ceases
to be the complaint in the case, or to perform any further function
as a pleading; but the amended complaint falls into its place, and
performs the same, and not different, functions." But the circum-
stance that the amended complaint relates back to, and takes the
place of, the original complaint, does not alter the facts alleged
in the amended eomplaint. Those facts, so far as the demurrer is
concerned, must be taken to be just what the amended complaint
alleges them to be. T.Jpon the point in question the allegation is,
not that the plaintiffs were residents of this judicial district at
the time of the commencement of the suit, but that they are such
residents; that is to say, that they were such residents at the time
of the filing of the amended complaint. The jurisdiction of the
court, however, d'epends, as has been shown by the decisions of
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the supreme court above cited, upon the condition of things exist-
ing when the suit was commenced, and not at the time of the ill-
ing of the amended complaint. See, also, Stevens v. Nichols, 130
U. S. 230, 9 Sup. Ct. Rep. 518, where it was held that the federal
court was without jurisdiction because the petition for removal
from the state to the federal court did not allege the citizenship
of the parties, except at the date when it was filed, and it was not
shown elsewhere in the record that the defendants were at the
commencement of the action citizens of a state other than the one
of which the plaintiff was at that date a citizen. What was said
in the case of Birdsall v. Perego, 5 Blatchf. 251, upon the point in
question, is not, in my opinion, in harmony with the decisions of
the supreme court already referred to. Demurrer to the amended
complaint sustained, with leave to plaintiffs to further amend with-
in 20 days, if they shall be so advised.

UNITED STATES v. WORLD'S COLUMBIAN EXPOSITION et aL
(Circuit Court, N. D. Illinois. June 8, 1893.)

1. WORLD'S COLUMBIAN EXPOSITION-CONSTRUCTION OF STATUTE-By·LAWS.
Act Congo April 25, 1800, providing for the holding of the World's

Columbian Exposition at Chicago, gave the local corporation in charge of
the enterprise power to make rules and regulations "governing admission
fees, or otherwise affecting the rights and privileges or interests of the
exhibitors or the pUblic, subject, however, to such modification, if any, as
may be imposed by the majority of" the national commission. The local
corporation adopted a rule closing the fair on Sundays, and this rule was
ratified by the commission. Afterwards the local corporation attempted to
repeal the rule, but such repeal was not ratified by a majority of the
commission. Hela, that the rule was not legally repealed, since, when
once the rule had been sanctioned by the commissIon, It could not be re-
pealed without the same sanction. Grosscup, District Judge, dissenting.

2. SAME-CHARITABLE GIFT-EQUITY JURISDICTION.
Act Congo August 5, 1892, by wmch CQngress donated $2,500,000 to the
World's Columbian Exposition upon condition that if the gift were ac-
cepted the exposition should be closed Sundays, constituted a charitable
gift upon condition, which condition is enforceable in equity.

8. SAME-CONSTITWTIONAL LAW-SUNDAY.
Said act is not unconstitutional as interfering with the free exercise of

religion.
L SAME-EQUITABLE RELIEF-WITHHOLDING PART OF GRANT.

The right of the government to equitable reBef against a violation of
said act is not Impaired by tlle act of March 3, 1893, which directed the
secretary of the treasury to retain part of the appropriation until the
local corporation had given the government security for a proposed loan
for the payment of awards for foreign exhibitors, or had paid such awards,
since such awards constituted a debt for which the local corporation was
liable under the act creating the exposition, and which the government
was In honor bound to see paid. Grosscup, District Judge, dissenting.

I. SAME-INJUNCTION-RES JUDICATA.
Nor Is the right of the government to such relief barred by an InJunction

Issued by a state court, In a suit to which the government was not a
party, enjoining the local corporation from closing the exposition on Sun-
days.

In Equity. On motion for preliminary injunction. Suit by the
United States against the World's Columbian an lUi-


