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wag. The presence of the vessels on the New York side was also
equally visible, and the set of the flood tide to the westward at that
stage of it was also known; and these circumstances increased the
difficulty of taking so long a tow through circumscribed limits.
The entire length of the flotilla, including the hawser and the tug,
was between 1,600 and 1,700 feet. The Heipershausen had a helper,
the Haviland, alongside. She was subject to the orders of the
Heipershausen. It is a very common thing, under such conditions,
to detach the helper and send her to the stern of such a long tow
to push it over and keep it out of danger. When the tug Poca-
hontas with her tow came down with the ebb tide and noticed the
position of the Richmond, the helper tug, of her own motion and
without the orders of the master and the pilot, perceiving the neces-
sity, remained by the stern of the tow, instead of going forward as
she intended, and by shoving off, avoided a collision which would
otherwise have ensucd. The same thing was done in going up.
Although the neglect to take this precaution on the part of the
deipershausen was to some extent, no doubt, an error of judgment,
and much less blamable than the fault of the Richmond in anchor-
ing beyond the prescribed limits, still the policy of the law, which,
to prevent the destruction of the property and life of innocent par-
ties, enforces careful navigation and the avoidance of risks by the
use of all reasonable means to avert collision, does not permit the
acquittal of the Heipershausen in this case; because the circum-
stances as seen and recognized indicated danger, and her pilot had
no right to omit the use of any of the customary precautions which
were available to him to make sure of averting this danger. DBoth
must, therefore, be held liable, and the libelant is entitled to the
usual decree against both, with costs.

THE ALITANDRO.
THE ALIJANDRO v. WALLACRE.
(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.)
No. 85.
1. CircuiT COURT OF APPEALS — JURISDICTION—APPEALS FROM CIRCUIT COURT
IN ADMIRALTY CASks.

The circuit court of appeals has jurisdiction to review a deccree entered
by the circuit court after the passage of the judiciary act of March 3,
1891, in an admiralty cause pending on appeal therein at the date of that
act. Railroad Co. v. Amato, 1 C. C. A, 408, 49 Fed. Ilep. 881, followed.

2. SAME—REVIEW—RECORD.

The circuit court of appeals cannot be required to review the testi-
mony in an admiralty appeal when the record is not made up as required
by admiralty rule 52, but, on the contrary, contains only the judge’s notes
of the testimony, and there is mo stipulation that anything may be
omitted. ,

8. ADMIRALTY APPEALS—REVIEW—CONFLICTING EVIDENCE.

The rule is well settled that in admiralty appeals the findings of the
district judge on conflicting evidence will not be disturbed unless it clear-
ly appears that the decision is against the weight of the evidence, The Al-
bany, 48 Fed. Rep. 565, followed.

4. ExCesSIVE DAMAGES—PERSONAL.

In a libel for damages for personal injurles it appeared that libelant

was confined to his bed for 10 weeks, and was entirely disabled for 10
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months, suffering with a compound fracture of the bones of his leg,
and that the plasticity and strength of his leg were much impaired, the
injury was permanent, and his capacity to earn money diminished. Li-
belant was about 30 years old; was receiving $80 a month as a stevedore
at the time of the injury, and only $60 at the time of the trial. Held,
that an award of $3,000, in addition to the loss of earnings and the ex-
penses of his illness, was not erroncous.

Appeal from the Circuit Court of the United States for the North-
ern District of California.

In Admiralty. TLibel by Timothy Wallace against the steamship
Alijandro, Joaquin Rede, claimant, to recover damages for personal
injuries received by him while engaged as a stevedore in loading
the ship with coal. The district court rendered a decree for the
libelant in the sum of $4,400, which was affirmed by the circuit
court, and the claimant appeals to this court. Affirmed.

Milton Andros, for appellant.
d. C. Black and A. P. Black, for appellee.

Before GILBERT, Circuit Judge, and HANFORD and HAWLEY,
District Judges. ‘

HAWLEY, District Judge. The record in this case shows that
an interlocutory decree was entered in favor of the appellee on May
16, 1890; that the cause was then referred to a commissioner to
compute and ascertain the damages sustained by appellee; that
on August 13, 1890, the commissioner filed his report, assessing
the total amount of the damages in the sum of $2390; that this
amount included the loss of appellee’s earnings during the time he
was disabled from work, medical attendance, medicines, nursing,
and $1,000 was allowed for the pain, suffering, and other conse-
quences resulting from his injury; that exceptions were taken to
this report by the appellee, upon the ground that the sum of $1,000
was whelly an inadequate eompensation; that on November 10,
1890, the district court sustained the exceptions, and added to said
amount the further sum of $2,000, also the sum of $10, consultation
fee of a physician, which had been overlooked by the commissioner;
that from this decree appellant appealed to the circuit eourt, and
on June 3, 1892, that court affirmed the decree of the district court,
and entered a decree in favor of the appellee for the sum of $4,400,
with interest in the sum of $478.11, and costs. From this decree
the present appeal is taken.

A motion was made by appellee to dismiss the appeal on the
ground that this court had no jurisdiction,—the contention being
that appellant was only entitled to one appeal; that the decree
having been rendered in the district court prior to the act of March
3, 1891, and, as the appeal was then pending in the circuit
court, jurisdiction could not be vested in this court without impair-
ing the jurisdiction of the circuit court, contrary to the provision of
the joint resolution to provide for the organization of the circuit
court of appeals, which resolution provides that “nothing in said
act shall be held or construed in any wise to impair the jurisdiction
of the supreme court or any circuit court of the United States in
any case now pending before it, or in respect of any case wherein
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the writ of error or the appeal shall have been sued out or taken
to any of said courts before the first day of July, A. D. 1891
This motion was overruled upon the ground, as then stated, that by
section 6 of the act creating this court the right of appeal has been
given in certain cases, including cases in admiralty, where it did
not before exist; that the allowance of the appeal would not in
any manner impair the jurisdiction of the court; that the right of
appeal had been extended, not limited; that the joint resolution
was intended to preserve the right of the circuit courts to hear
appeals from the district court under section 631, Rev. St. U. 8,
in cases then pending; that, when the circuit court had heard
and decided such cases, its decrees were subject to the provisions of
the act, and were expressly made reviewable in this court; and that
under the construction given to the act in Re Claasen, 140 U. S.
200, 11 Sup. Ct. Rep. 735, and Railroad Co. v. Amato, 1 C. C. A. 468,
49 Fed. Rep. 881, the right of appeal must be sustained. The same
conclusion was reached by the court of appeals, fourth ecircuit, in
Coal Co. v. The Mattano, 3 C. C, A. 825, 52 Fed. Rep. 877. The cause
was thereafter heard upon its merits.

Appellant claims: (1) That the management of the work of
coaling the steamship was not under the supervision of the master
or owner, but was under the exclusive management and control
of one Harold, a boss stevedore, who knew that the rope attached
to the cargo plank was dangerous and defective; that Harold was
an independent contractor; that appellee was a servant in his
employ; that the master of the ship gave no orders or directions
to Harold, or others, to use the cargo plank; that the accident
which resulted in the damage to appellee was brought about solely
by the negligent acts of his coservants in the common employment
of an independent contractor; and that he was not entitled to
recover any damages. (2) That, assuming that appellant was
entitled to a decree, the amount in his favor, exclusive of the loss
of time, medical attendance, medicines, and nursing, is excessive,
and should be set aside.

With reference to the first contention, we are of opinion that the
case is not presented in such a manner as to require at our hands
a review of the testimony. The record on appeal only contains
the “judge’s notes of tfestimony” and deposition of one witness.
Rule 52 (admiralty rules) describes what shall constitute the rec-
ord on appeal to the circuit courts, and, among other things, pro-
vides that it shall contain “the testimony on the part of the
libelant, and any exhibits not annexed to the libel; the testi-
mony on the part of the defendant, and any exhibit not annexed
to his pleading” In making up the record the clerk may omit
therefrom “any of the pleadings, testimony, or exhibits which the
parties, by their proctors, shall by written stipulation agree may
be omitted; and such stipulation shall be certified up with the
record,” No such stipulation appears in the record. There is no
certificate that the notes of the testimony contain all the material
evidence. The district judge in his opinion said that there was
testimony that the master was on deck while the operations were
being conducted, and himself gave orders to hoist the plank after
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the lanyard had been made fast to it. This the captain denied;
but there are some portions of his testimony and that of the
purser which are calculated to discredit him. This statement must
be taken as true. It certainly cannot be questioned, criticised,
cr reviewed without having before us all the testimony that was
submitted to him, or a stipulation of the proctors, as provided for
in rule 52.

The circuit court adopted the opinion of the district judge, and
tound the facts to be that appellee was employed as a steve-
dore on the steamer to assist in coaling the vessel under “the
direction of a head stevedore, and the general management of the
work in hand was under the direction of the officers of the vessel;”
that appellee was injured by the falling of a cargo plank belong-
ing to the vessel, caused by the breaking of a rotten rope belong-
ing to the vessel, and constituting a portion of her furnishings and
appliances provided for the work in hand; and that the injury
was caused without the fault or negligence of the appellee. Al-
though the case is not presented in such a manner as to re-
quire at our hands a review of the testimony as to its merits, ete,,
yet, inasmuch as no special objection was made to its consideration,
we deem it proper to say that we have read the “judge’s notes of
the testimony,” and we are of the opinion that, when the same
are considered in connection with his opinion in the case, the
testimony in the record is sufficient to justify his conclusions,
and to sustain the findings of the circuit judge. The rule is well
settled that in cases on appeal in admiralty, when the questions of
fact are dependent upon conflicting evidence, the decision of the
district judge, who had the opportunity of seeing the witnesses
and judging their appearance, manner, and credibility, will not be
reversed unless it clearly appears that the decision is against the
evidence. The Albany, 48 Fed. Rep. 565, and authorities there
cited.

The testimony in relation to the extent of the injuries which
the appellee sustained, as taken before the commissioner, is in
the record, and an examination of it shows that appellee was a
voung man about 30 years of age; that he was receiving $80 per
month as a stevedore; that he was at the time of the trial only
able to earn $60 per month in other employment; that as a re-
sult of the injuries he received he was confined to his bed for 10
weeks, and was entirely disabled for 10 months, suffering, as the
physician under whose care he was states, “with a compound
fracture of femur, the tibia, and fibula, and bruises and concussions
all along the limb from the hip down;” that the plasticity and
strength of his leg had been much impaired; that his injury is of
a permanent character; and that his capacity to earn money has
been diminished. Upon these facts we are of opinion that the
action of the district court in adding $2,000 to the amount allowed
by the commissioner was justified by the evidence, and that the
circuit court did not err in deciding that the full amount of dam-
ages and expenses allowed by the district court was not excessive.

The decree of the circuit court is affirmed, with interest and
costs.
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CHASE et al. v. SHEL.DON ROLLER-MILLS CO,
(Circuit Court, N. D. Iowa, W. D, July 8, 1893.)

1. Circurr CoURTS—J URISDICTION—DIVERSE CITIZENSHIP—ASSIGNED CHOSES IN
AcTION.

Plaintiff sued defendant, a citizen of another state, on three promissory
notes; one of them being payable directly to plaintiff and the others to a
citizen of a third state, who assigned them to plaintiff. The assigned notes,
together, were for less than $2,000, but the aggregate of the three exceeded
that sum. Held, that plaintiff was entitled to maintain the suit, for the pro-
vision of the judiclary act of Augzust 13, 1888, that the circuit courts shall
not have jurisdiction of any suit on a promissory note, ete., in favor of
an assignee thereof, unless the suit might have been prosecuted in that
court if no assignment had been made, refers only to the requirement of
citizenship of the parties, and not to the sum in dispute.

8 SaME.
The ecircuit court has no jurlsdiction, under the act of August 13, 1888,
of a sult on an open account, brought by an assignee thereof, who is a
citizen of another state, when the assignor, at the time of making the
assignment, was a citizen of the same state with defendant.

At Law. Action by William L. Chase and others, copartners,
against the Sheldon Roller-Mills Company. On motion to dismiss
for want of jurisdiction. Overruled in part, and sustained in part.

Geo. E. Clarke and Dunn & Mclntire, for plaintiffs,
dJ. S. Lothrop, for defendant.

SHIRAS, District Judge. The plaintiffs in this action are eiti-
zens of the state of Missouri, and the defendant company is a cor-
poration created under the laws of the state of Iowa. The plain-
tiffs declare upon three promissory notes executed by the defendant
company and upon an open account for goods sold and delivered.
One of the notes sued on is for the sum of $1,187.10, and is payable
to the order of plaintiffs. The other two notes are payable to the
order of the Millford & Northway Manufacturing Company, a cor-
poration created under the laws of the state of Minnesota,~—one
veing for the sum of $300, and the other for $700,—and have been
assigned and transferred to the plaintiffs. The account sued on
is for goods sold to the defendant company by the firm of F. M.
Norris & Co., the members of which are citizens of the state of
Jowa; said account, in the sum of $184.50, having been assigned
to the plaintiffs.

The motion to dismiss is based upon the ground that under the
statute of August 13, 1888, an assignee of several choses in action
cannot maintain an action thereon in the federal court unless
each chose in action exceeds $2,000 in amount. It is clear that
the Millford & Northway Manufacturing Company could not have
brought an action in this court to recover on the two promissory
notes owned by it, for the reason that the aggregate amount due
on these notes is less than $2,000. The contention of defendant
is that, under the language of the statute, the assignee cannot
maintain the action, because the assignor could not. The query
is whether the words of the statute are to be construed with literal
strictness in this particular, or whether the court is at liberty to
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