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point a stevedore, subject only to the qualification that the charge
should not exceed that current at the time, and that the cargo
should be stowed under the captain’s supervision and direction.
Had the selection of the stevedore remained with the vessel, and
continued until a selection was made, satisfactory to the charterer,
there would be much force in the contention that the charterer
would not be allowed to reject such a selection arbitrarily and
without cause; but the contract provides that the charterer should
also have the power of appointment, subject only to the qualifica-
tions mentioned in favor of the vessel. The right of the charterer
was therefore not merely a right to confirm the selection of the
master of the vessel, but to appoint a stevedore itself, should the
selection of the master, from any cause, prove unsatisfactory. In
the cases cited by the appellant no such conditions obtained. It
will not be necessary, therefore, to review those authorities, to show
that they do not establish any principle of law available to the
matter of the vessel in this case. It is sufficient to say that in
our opinion the contract under consideration is unambiguous, and
under the circumstances clearly justified the right of selection of
a stevedore, as claimed by the charterer, after the selection by the
master of the vessel had proven unsatisfactory.
The judgment of the circuit court is affirmed.

THE DANIEL BURNS.
STARIN’S CITY, R. & H. TRANSP. CO. v. THE DANIEL BURNS et al.
(Circuit Court of Appeals, Second Circuit. June 15, 1893.)

SHIPPING—SHORTAGE OF CARGO—EVIDENCE—APPEAL.

On a libel to recover the value of a portion of a cargo of oats claimed
to have been placed on board a vessel, but not delivered, the only evi-
dence as to the quantity put on board was that of a weigher, who merely
assented to leading questions by counsel, including a statement of the
amount, and who, though admitting that he had no recollection in-
dependent of his books, did not produce them in court. The trial court
said that the evidence was “scarcely satisfactory,” but dismissed the
libel on another ground. Held, that its action could be sustained on the
ground of the insufficiency of the evidence.

Appeal from the District Court of the United States for the
Southern District of New York.

In Admiralty. Libel by Starin’s City, River & Harbor Trans-
portation Company against the canal boat Daniel Burns, Michael
E. Kiley, claimant, to recover for an alleged shortage of cargo.
In the district court the libel was dismissed. See 52 Fed. Rep.
159, where the facts are more fully stated in the opinion of the
Honorable Judge Brown. Libelant appeals. Affirmed.

Henry W. Goodrich, for appellant.
J. A. Hyland, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. This is an appeal from a final decree of the dis-
trict court of the southern district of New York, dismissing the
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libel, with costs. Libelant sued to recover $539.20, the value of a
portion of a cargo of oats laden on claimant’s canal boat in the
harbor of New York, and, as libelant claims, not delivered, but
converted by the master. It is averred in the libel that the libel-
ant put aboard the canal boat 8,989 bushels of oats, and that only
7,640 bushels were delivered. These averments were controverted
by the answer, and, upon the issue thus raised, the libelant had the
burden of proof. Upon the frial, libelant called its weighmaster,
and sought to make proof of delivery on board the canal boat as
follows: “Question. On the 8th of December, did you weigh and
deliver aboard the canal boat Daniel Burns 287,650 pounds or
8,989.02 bushels of oats? Answer. I did.” And, at the close of
a cross-examination of the witness, he was asked on redirect: “Q.
Is this a certificate made up by you from your books? A. That is,
gir. (Certificate offered. Objected to. Excluded.) Q. You swear
te the number that you have already stated? A. I do, sir”
Although these are substantially the statements of counsel, as-
sented to by the witness, they might, if standing alone, be taken
as sufficient evidence of the number of bushels put aboard; but
they must be considered in connection with the rest of the witness’
testimony, and his cross-examination indicates quite clearly that,
in his assent to counsel’s statement, he was not testifying from any
independent recollection of the number of bushels, that he “had
no figures in his mind,” but “had them in his books,” and no books
or memoranda containing them were put in evidence, nor even
brought into court, the witness stating that the books were in
his possession, but “not there.” Beyond this facile assent to three
leading questions and some vague testimony as to an admission
by the master of an undefined liability, there is no evidence in the
case tending to show how many bushels of oats were put aboard
the canal boat in excess of the 7,640 which she delivered. It is not
surprising that the district judge found the proof, as to the actual
quantity loaded upon the canal boat, “scarcely satisfactory.” As
he had the witness before him, and heard his examination, he was
certainly in a better position than is the appellate court to de-
termine whether the statement as to amount was that of the wit-
ness or of counsel. In the printed record it seems to be the latter.
The decree of the district court is affirmed, with costs.

BARNSHAW v. McHOSE et al.
(Circuit Court of Appeals, Third Circuit. June 16, 1893)

CHARTER Parry—DispATcH MONEY—CONTRACT OF SALE—INTERPRETATION,

A contract provided that the plaintiff should sell, and the defendants
buy, iron ore, at named prices, and stipulated that these prices “were
based on an ocean freight rate of 12 shillings a ton,” all freight over that
sum to be added to, and all freight less than that sum to be deducted
from, the invoice price. Plaintiff chartered a vessel at that rate, agree-
ing with it in the charter party for £15 dispatch money and £30 demurrage
for each day to be saved from or exceeding the number of days allowed
for loading or unloading. Dispatch money was deducted from the amount
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pald for freight, which defendants claimed should be deducted from the
invoice charge. Held, in the absence of any unusual expenditure by plaintiff
to secure dispatch, the dispatch money was merely a deduction from the
freiglét, and must be allowed on the invoice price. 48 Fed. Rep. 589, af-
firmed.

In Error to the Circuit Court of the United States for the East-
ern District of Pennsylvania.

At Law. Assumpsit by Alfred Earnshaw against Isaac McHose,
Ambrose A. McHose, and Wilson V. McHose, trading as Isaac Mec-
Hose & Sons. There was a special verdict for plaintiff, and mo-
tions were made to increase and diminish the amount of the ver-
dict, but were overruled, and judgment entered thereon. See 48
Fed. Rep. 589. DPlaintiff brings error. Affirmed.

R. C. McMurtrie, for plaintiff in error.
Frank P. Prichard and John G. Johnson, for defendants in error.

Before DALLAS, Circuit Judge, and GREEN and WALES, Dis-
trict Judges.

WALES, District Judge. This was an action brought in the
circuit court of the United States for the eastern district of Penn-
sylvania to recover a balance of money due on several cargoes of
iron ores which had been sold and delivered by the plaintiff to
the defendants under a contract made between the parties on the
20th day of January, 1890. The ores were shipped from Marbella,
Spain, to the port of Philadelphia. The terms and conditions of
the contract which relate to the present controversy are these:

“(1) Price to be at the rate of seven dollars and eighty cents ($7.80) per ton,
of 2,240 pounds, for the mined ore, comnonly known as ‘Marbella Lump,’
and seven dollars and forty cents ($7.40) for the sand ore, commonly known
as ‘Marbella Sand.’ :

“(2) Freight rate. The above prices are based on an ocean freight rate
of twelve shillings per ton; all freight over twelve shillings to be added
to the invoice as part of the price ot the ore, and all freight under twelve
shillings to be deducted from the invoice.”

After he had made this contract with the defendants, the plain-
tiff obtained charter parties from different shipowners for the
transportation of the ores to Philadelphia. Each of these charter
parties contained the same stipulations as to freight, lay days,
quick dispatch, and demurrage, being, in substance, ag follows:
(1) Freight to be paid at the rate of 11 shillings and 6 pence per
ton, of 2,240 pounds. (2) The cargo to be loaded at the rate of
250 tons, and discharged at the rate of 250 tons, per day. (3) Char-
terer to have the option of averaging days for loading and dischar-
ging, in order to avoid demurrage. (4) Dispatch money, at the rate
of £15 per day, of 24 hours, for any time saved in loading or dis-
charging. (5) Demurrage over and above said lay days, at the
rate of £30 per day, except in case of any unavoidable accidents
which may hinder the loading or discharging.

At the trial it was proved that the loading and unloading of the
chartered vessels were always within the lay days, so that the ves-
sels were always loaded and unloaded at a more rapid rate than
250 tons a day. The dispatch money credited by the ships on plain-
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tiff’s bills of freight amounted to about 24 cents a ton; but this
credit was not allowed by the plaintiff to the defendants in reduec-
tion of the price of the ores. The defendants claimed that, under
the contract of January 20, 1890, they should be allowed this dif-
ference between 12 shillings freight per ton and the amount ac-
tually paid by the plaintiff, and the learned judge of the circuit
court, in charging the jury on this point, said:

‘““The dispatch money, referred to in the point, is a rebate or drawback
upon the freight stipulated for in the charter between the vessel carrying
the ore and Mr. Earnshaw, as an allowance tor quick dispatch in loading and
unloading. The charter named certain lay days, and the freight specified
was based upon this extent of detention, with a provision for a rebate in
case of earlier dispatch of the vessel than was stipulated for by the charter,
from the respective ports on this side and the other. It was found un-
necessary to detain the vessel the length of time named. and a rebate was
made accordingly from the freight specified. The plaintift was not subjected
to any charges in obtaining the rebate, and I am therefore impressed with
the belief that the same should properly be deducted from the amount of
freight charged.”

In obedience to this instruction, the jury found for the plain-
tiff in the sum of $45,593.77, with the special statement that this
was the sum due to the plaintiff after deducting $13,926.24, which had
been allowed to him for dispatch money.. To this instrue-
tion the plaintiff excepted, and it has been assigned for error here.

The question for decision is to be determined by the mean-
ing of the contract in relation to the prices to be paid for the
ores. These prices were fixed at certain sums, provided the ocean
freight rate should be no more or less than 12 shillings a ton; but,
if the freight rate should be over 12 shillings, the excess should be
added to the invoice part of the price of the ore, and, if under 12
ghillings, the difference should be deducted from the invoice. This
part of the contract, standing alone, appears to be plain enough,
and is easily understood. The freight which was actually paid
by the plaintiff was less than 12 shillings, and it was for him to
explain why the defendants should not have the benefit of the re-
duction on the price of the ore. This he has failed to do. He
was put to no extra cost, nor did he incur any additional personal
labor, in obtaining the dispatch money. He had contracted to
deliver the ores at Philadelphia, and it was his duty to provide
the necessary number of ships to receive their cargoes, and trans-
port them to the port of destination. For this work he was entitled
to no compensation from the defendants. His profits were to be
made out of the sale of the ores, and he was not at liberty to spec-
ulate, directly or indirectly, in the chartering of the ships. If
any advantage or credit was to be gained by a reduced freight rate,
no matter how secured, the defendants w ‘re to have the benefit of
it. The attempt to show that the plaintiff had, at some former
period, expended considerable money and time in providing means
and appliances for rapidly loading and discharging cargoes did not
justify him in appropriating to himself the rebate allowed for quick
dispatch. Whatever improvements he may have made for the
purposes were not limited to the loading and discharging the ores
sold to the defendants, and were not therefore chargeable against



THE ALLIANCA. ‘ 609

the latter. It certainly could not have been the intention of the

parties that the plaintiff was to make a profit on the freight, as

well as on the ores. At least, such could not have been the under-

standing of the defendants, nor can it be implied from any reason-

able interpretation of the contract. It is true that no fraud has

been imputed to the plaintiff in making the arrangement for a re-

bate in the form of dispatch money, but it is not difficult to con-

ceive how such an arrangement might be made use of to the injury -
and loss of an ignorant or innocent vendee.

The freight was based on a voyage which included the time con-
sumed in going from port to port, and also an arbitrary number
of days (lay days) in each port for loading and unloading, which
latter were to be ascertained by dividing the tonnage of the cargo by
250. If a less number of days was consumed in each port, an al-
lowance was to be made of £15 for each day thus saved. The dis-
patch money is paid for getting the ship clear of her cargo sooner
than the charter party calls for. It is the price paid for not keep-
ing the ship as long as the shipper is entitled to keep it, being in
the nature of a premium for loading and unloading the cargo in
less than the allowed time, so that the ship can make more fre-
quent voyages and earn more freight.. The number of lay days is
fixed by the shipper and the owner of the vessel, and for each day
saved the owner allows a rebate on the freight. This is for the
mutual advantage of the shipper and the owner. Now, in the ab.
sence of any particular outlay of money or of exertion on the part
of the plaintiff, why should he be permitted to retain the credits
on his freight bills? If the shipowners were to be benefited by
quick dispatch, so was the plaintiff, since the more promptly he
delivered the ores the less delay there would be in receiving his pay-
ments from the defendants. It was to his interest that he should
realize on his sales with the least possible delay.

‘We have given due consideration to the argument of the plain-
tiff’s counsel, but can find no ground for modifying the conclusion
at which we have arrived.

The judgment of the circuit court is affirmed.

THE ALLIANCA.
MORGAN TRON WORKS v. THE ALTLTANCA.?
(District Court, S. D. New York. May 29, 1893.)

1. WHARFAGE—WHEN DOES NOT ACCRUE—REPAIRER'S WHARF.

Where a steamship went to the wharf of an iron-works company solely
for the purpose of being rdpaired, and for the convenience and use of
the company in making such repairs, for its own profit, hdd, that wharf-
age, in the ordinary sense, did not accrue.

9. S8AME—EVIDENCE AS TO CONTRACT FOR WIARFAGE.

There was evidence of a verbal agreement by an iron-works company
to waive any charge for wharfage in making repairs on a steamship.
The vessel went to the wharf solely for such repairs. No charge for

‘Reported by E. G. Benedict, Esq., of the New York bar.,
v.56F.no.8—39




