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that the supreme court of the United States is comin'g to the con-
clusion that the doctrine orig-inating in Fosdick v. Schall, and ap-
plied in the late cases, should not be extended. Kneeland v. Trust
Co., 136 U. S. 89, 10 Sup. Ct. Rep. 950. In the present case we
have proceedings instituted by persons who are not mortgage credo
itors against the Richmond & Danville Railroad Company. The
cross-ties were used for the Port Royal & Western Carolina Rail·
way, but no question can be made as to equities growing out of
this fact, for neither that railway nor its mortgagees are parties
to this suit. Besides this, the petitioner has elected as her debtor
the Richmond & Danville Railroad Company, and has merged her
claim in a judgment against that company. Nor does this judg-
ment operate as a judgment against the receivers, nor bind the
realty in their hands as such receivers, for it was not in existence
at the date of their appointment. Jennings v. Railroad Co., 23'
Fed. Rep. 570.
This is a claim against the receivers, which can have no stand-

ing except this. The materials were furnished to one of the rail-
roads operated under the Richmond & Danville system, and to that
extent assisted in keeping the whole system a going concern. A
certain amount of income was made in the operations of this sys-
tem, which came into the hands of these receivers. The materials
supplied by the petitioner directly or indirectly contributed to this
income. The petitioner asks, that she be paid out of this. It
would seem that the only forum in which this claim can be decided
is that in which the original proceedings under which the receivers
were appointed were hl1d. This is the circuit court of the United
States for the eastern district of Virginia. Central Trust Co. v.
East Tennessee, V. & G. R. Co., 30 Fed. Rep. 896. In that court
an order was entered 28th June, 1892, calling upon all claimants
of the rank of this petitioner to pr.ove their claims before special
masters in Richmond, Va., by a day certain. This order was duly
published in Columbia, in South Carolina. The time, it is true,
has elapsed; but under well-known practice in equity permission
may be given now to intervene if the fund is not distributed. At
all events, as the receivers file their accounts in Virginia, and not
in this district, the court there alone knows the condition of the
estate, and for this reason application should be made there. Jen·
nings v. Railroad Co., supra. The petition will not be dismissed.
Let it be retained, in order, if possible, to assist the petitioner in
obtaining payment of her claim, which is so manifestly just.

CARTER v. RUDDY et al.
(Circuit Court of Appeals, Ninth Circuit. May S. 1893.)

No. 56.
L EJECTMENT-TITLE-HALF-BREED SCRIP-LOCATION.

Piaintiff in ejectment claimed as the grantee of land upon which a halt-
breed Sioux Indian had located scrip issued to him under Act Juiy
17, 1854, which scrip was not transferable, but was issued to designated
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individuals In exchnnr:e for the Interest acquired by them, coD.ectively.
m'der Il former treaty. Hellt, that the scrip, and the location of it, did
not vesl tlll' legal title in the plaintiff's grantor, and it was proper to in-
struct the that they shouid disregard the location and the deed to
plaintiff as evidence of title, and only regard them as evidence explain-
ing bis entry, possession, and good faith.

a. SAME-INSTRUCTIONS-POSSESSION OF ENTIRE TRACT.
Thl' court instructed th(, jury that if the half block sued for was held by

plaintiff in one tract, find was so marked out that defendant couid know
its loeation, and plaintiff had possession of any part of it, such possession
extended to the entire tract, but that if it was cut up into separate and
distinct lots, and so rnurked on the. ground, then he must show possession
of all thereof. Held, that after this it wns not error to refuse plaintiff's

to instruct that if the jury found that he had built two houses Oil
the half block in question, and that he occupied one of them by his tenant,
then he was in pOf,scssion of the whole of such tract, and was entitled
to recover.

In Error to the Circuit Court of the United States for the Dis-
trict of Idaho.
This was an action of ejectment by Edward D. Carter against

Charles Ruddy and others, in which defendants had judgment, and
plaintiff brings error. Affirmed.
John R. McBride and W. B. Heyburn, (Albert Allen, on the brief,)

for plaintiff in error.
Walter A. Jones, (Frank Ganahl, on the brief,) for defendants

in error.
Before McKENNA, Circuit Judge, and HAWLEY and MORROW,

District Judges.

McKENNA, Circuit Judge. This is an action of ejectment.
Plaintiff in error, who was also plaintiff in the court below, claims
title by deed from one Walter Bourke, by his attorney in fact, W. R.
Wallace. Bourke, it is claimed, was a half-breed Sioux Indian,
to whom was issued scrip under the act of July 17, 1854, entitled
"An act to authorize the president of the United States to cause to
be surveyed the tract of land in the territory of Minnesota belonging
to the half-breeds or mixed bloods of Dacotah or Sioux nation of
Indians, and for other purposes." The act authorizes the president
to exchange for a relinquishment of the interest the said Indians
derived by the ninth article of the treaty of Prairie du Chien of
15th July, 1830, (7 Stat. 330,) for certificates or scrip for the same
amount of land to which each Indian would be entitled in case of
a division of the said resenation pro rata among the claimants,
"which certificates or scrip may be located upon any of the lands
within said reservation not now occupied by actual and bona fide
settlers of the half-breeds or mixed bloods, or such other persons
as have gone into said territory by authority of law, or upon any
other unoccupied lands subject to pre-emption or private sale, or
upon any other unsurveyed lands, not reserved by government, upon
which they have, respectively, made improvements." In other
words, the exchange was of a general title for the opportunity to
acquire titles in severalty of specific tracts of said reservation,
actually occupied by each Indian, or the right to acquire, acre
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for acre, other lands of the public domain not reserved, upon which
improvements might be made. The scrip was not transferable.
A piece of scrip for 80 acres, issued under said act to said Walter
Bourke, was located by his agent, Wallace, on land of which the
block in controversy is a part. After this location had been made,
and a certificate issued by the United States land office at Coeur
D'Alene city, the commissioner of the general land office canceled
it, having discovered that the scrip had been duplicated, by an
order of the commissioner, some years before, and the duplicate
located on some lands in Dakota in 1880.
The plaintiff, however, contends that the commissioner had no

power to cancel the location, and that by it the title to the lands
passed to his grantor. As to the power of the commissioner, we
express no opinion, because, granting the location to be valid, we
do not think it passed the legal title to plaintiff's grantor. The
scrip and its location were not the legal title. They were but the
means of obtaining it. The plaintiff therefore, not having the legal
title, could not recover, except on prior possession; and the court
did not err in instructing the jury that "they should disregard
the location and deed as evidence of title, and only regard them
as evidence explaining plaintiff's entry and possession and good
faith." It is well settled that one having only an equitable title
cannot maintain ejectment in the federal courts. I,angdon v.
Sherwood, 124 U. S. 74, 75, 8 Sup. Ct. Rep. 429; Foster v. Mora, 98
U. S. 425; Johnson v. Christian, 128 U. S. 382, 9 Sup. Ct. Rep. 87;
Hooper v. Scheimer, 23 How; 235; Fenn v. Holme, 21 How. 481.
The plaintiff alleged possession fiS well as title, describing the land

sued for as the N. f of block 22, in the said town of Wallace, bound-
ing it by certain streets, except two separate lots, pieces, and par-
cels of land described on the plat of said town as lots 12 and 20 in
said block 22, each of said lots being 25 feet wide and 100 feet long.
The property is therefore situate within the limits of said town,
and the evidence is conflicting as to whether it was marked on
the ground into lots, streets, and alleys at the time of plaintiff's
purchnse. His deed describes it as block 22 in said town of Wal-
lace, consisting of 24 town lots, bounded by certain streets. He
claims, however, that he took and held it as one tract. The allega-
tion of possession was denied by the defendants. Therefore, what
possession he took and held, and what possession he had at the
time of the entry of defendants, were submitted to the jury, and
they found against him. Their verdict is conclusive unless there
was error in giving or refusing instructions, or in the admission or
rejection of testimony.
The plaintiff's counsel urged as error the refusal of the court

to give the following instructions:
"The plaintiff has introduced evidence showing that prior to the entry of

defendants upon the north half of bloek 22 the plaintiff had erecteu
t ,YO houses on the said north half of said block, and at the time of the
entry of defenuants the was in the actual possession of at least one
of these houses by his tenant, and such possession is the actual possession
of all H.e said north half of said block 22, and your verdict must be for the
plnIDtlff. * * * The jury are instructed that if they believe that plaintiff
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had erected two houpes on the north hal! ot block 22 prior to the entry ot
the defendants, and at the time of such entry by defendants was in the
actual occupancy of either of said houses by himself or his tenants, then the
plaintiff is entitled to recover."
But the court, after stating the contention of the parties as to

possession, and as to the unity of the tract, or its separation into
lots, instructed the jury as follows:
"* " * It is the law that where a party holds a tract of land as a sep-

arate and distinct tract, and as one tract, under a claim of title, as the
bonndaries of the tract aI'(' so desiguilted, described, and marked that they
may be known, his possession, either by himself or tenants, of a part of the
tract, operates as possession of all. If in this case, you find that this half
block was held by plaintiff as one tract or parcel of land, and that it was so
marked out or dcsif.,'l1l1ted in any way that defendants could know its location,
and plaintiff had possession of any Pilrt of it, snch possession extended to,
and gave him possession of, the entire tract; but if, on the contrary, it was
cut up into separate and (Jistinct lots, and so Ulflrked upon the ground, and
treated as distinct tracts, then he must show the possession of all there-
of. * * ."
It was not error, therefore, to refuse the instructions requested.

It may be observed that plaintiff alleged that the lots which he
claims to have been in possession of tenants were "two separate lots,
pieces, and parcels of land" from the land sued for. Can their
possession, therefore, be the possession of land from which they
were "separate?"
We do not think it is necessary to review each assignment of

error separately. The 3d to the 10th, both inclusive, and 16th,
17th, and 18th, were based on the effect of the location as title,
and are decided with it. In view of the instructions of the court
as a whole, we do not think the court erred in refusing or in giving
instructions. Those given fairly stated the law suitably to phases
of the testimony, and the contention of the parties, and there was
no error prejudicial to plaintiff in the admission or rejection of
testimony. Judgment is therefore affirmed.

BLACKBURN et ux. v. WOODING.
(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.)

No. 65.

1. FEDEHAL COURTs-JumsmCTION-DIVF;HSE CITIZENSHIP-NEW STATES.
Act Feb. 22, 1889, § providing for the admission of Washington as a

provides that all cases pending in the territory at the time of its
adll1h"icn, and arising within it:; limits, whereof the circuit court es-
tablished by that act might have bad jurisrliction had it existed when the
action was commenced, HIUY, at the request of either party, be transferred
to such circuit court. Hdd, that this applied to pending actions between
a resident of the territory and a citizen of a state. Dome v. Mining Co.,
43 Fed. Rep. 690, and Herman v. J\IcKinrll\v, Id. 689, Stras-
burger v. Beecher, 44 Fed. Rep. 200, .Johnson v. Bunker Hill, etc., 00.,
46 Fed. Rep. 417, and Nickerson v. Crook, 45 Fed. Rep. 658, disapproved.

2. EQUITy-CANCELLATION OF DEED-Co?onIUNITY PROPERTY.
Plaintiff and his first wife held certain land as community property"

and, after her death and his second marriage, he contracted to convey it
for $6,000, believing bimself to be 1he sole owner. This contmct was aban-
doned because, as he stated to the purchaser, his wife refused to join
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