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(lourt would not have jurisdiction, and to dismiss those actions,
would be to "unwisely incumber the administration of the law,"
and would "tend to defeat the ends of justice." The demurrer was
rightly overruled, and the judgment is affirmed, with costs.

CITIZEKS' BANK OF WICHITA v. FARWELL et aL
(Circuit Court of Appeals, Eighth Circu1t. May 29, 1893.)

No. 282.
WRIT OF ERROR-}'[OTIONS m TRIAL COURT-JURISDICTION-DISMISSAL.

The removal of a case into the circuit court of appeals by writ of errOl
puts an end to the jurisdiction ot the lower court; and as the latter court,
therefore, cannot entertain a motion to vacate its judgment in such case
after the writ is granted, a; second writ of error will not lie to review
its deu1al ot such motion.

In Error to the Circuit Court of the United States for the Dis·
trict of Kansas. Dismissed.
W. E. Stanley and J. E. Hume, for plaintiff in error.
C. H. Brooks, C. F. Coffin, and Edwin White Moore, for defendants

in error.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.
CALDWELL, Circuit Judge. The cause in which this writ of

error was sued out was tried, and judgment rendered therein against
the plaintiff in error, at the September term, 1892, of the United
States circuit court for the district of Kansas, second division.
Exceptions were taken, and an assignment of errors filed, and a
supersedeas bond executed and approved, and the cause properly
and regularly removed into this conrt by writ of error, the record
being filed in this court on the 2d day of December, 1892, which
constitutes case No. 213, the opinion in which is filed herewith. 56
Fed. Rep. 570. After the canse had been thus removed into this
court, the plaintiff in error appeared at a subsequent term of the cir-
cuit court, and filed a motion in that court to "vacate, set aside, and
annul the said judgment," on various grounds. This motion the
court overruled, and thereupon the plaintiff in error sued out this
second writ of error in the same cause, and assigned for error the
overruling of said motion. The removal of the case into this court
under the first writ of error transferred the jurisdiction of the suit
to this court, and the jurisdiction of the lower court over the case
was at an end. Draper v. Davis, 102 U. S. 370; Keyser v. Farr,
105 U. S. 265; Elliott's App. Proc. § 541.
The writ of error is dismissed.

CLYDE et aI. v. RICHMOND & D. R. CO. et aL
])x Darte POWELL.

(Circu1t Court, D. South Carolina. June 22, 1893.)
L RAII,ROAD COMPANIES-RECElvERS-JuDGMENT-LIEN.

Petitioner furnished materials that were used in the roadbed ot a ran·
road that was leased to the H. & D. Co., and operated as part of its
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system. This lease was afterwards annulled. Petitioner recovered a
judgment against the R. & D. Co., and pending his action receivers were
appointed for the system. Held, that the judgment could not
operate as a judgment against the receivers, nor bind the realty In their
hands, for it was not In existence when they were appointed.

2. SAME-INTERVENTION-JURISDICTION- DISTRICT.
The receivers were appointed by the circuit court of the eastern district

of Virginia, of which the R. & D. Co. was a citizen. Their authority was
extended and confirmed in ancillary proceedings in the circuit court for
the district of South Carolina, in which part of the system, including said
leased rood, was situated. Petitioner proceeded in the latter court, praying
that his claim be paid out of income, in preference to any mortgage lien,
as being for materials that had assisted in lweping the system a going
concern. Held, that the court which originally appointed the receivers is
the forum wherein he should seek relief.

S. SAME-DISMISSAL.
As the claim is a meritorious one, the petition in the South Carolina

court will not be dismissed, but will be retained, in order, if possible, to
assist petitioner in enforcing its payment.

In Equity. Petition by :M. P. Powell in the suit of William
P. Clyde and others against the Richmond & Danville ltailroad Com-
pany and others.
Ellis G. Graydon, for petitioners.
Cothran, Wells, Ansel & Cothran, for respondents.

SIMONTON, District Judge. This case presents some novel
features. '1'he petitioner holds a judgment against the Richmond
& Danville Railroad Company. 'fhe judbTJIlent was obtained in
the court of common pleas for Abbeville county, S. C., 21st June,
1892. The cause of action was the price and value of certain
cross-ties furnished by the plaintiff to the defendant for use upon
the roadbed of the Port Royal & ·Western Carolina Railwav Com-
pany in February, 1892. The amount of verdict and costs is $365.49.
'fhe prayer of the petition is that the receivers in the main cause
be directed to pay this judgment out of income. The Richmond
& Danville Railroad Company is the name of a system of railroads
embracing others besides the road from Hichmond, in Virginia, to
Danville, in the same state, which has given its name to the sys-
tem. Of these raHroads some are mvned by the system, others
are controlled by it by means of the holding of the majority of voting
power therein, and others are held under long leases. With scarce-
ly an exception, if there be any exception, each one oif the
so owned, controlled, and leased is under its own mortgage secm'-
ing interest-bearing bonds issued by it before it became a part of
the system. Besides this, the Richmond & Danville Railroad system
held under lease the entire system of the Central Itailroad & Bank-
ing Company of Georgia. this system likewise consisted of rail·
road lines owned, controlled, and held under lease by the Central
Haill'oad & Banking Company. Among the roads in this last·
named system, and so embraced in the lease to the Richmond &
Danville system, was the Port Royal & Western Carolina Railway
Company, for which road the cross-ties furnished by the petitioner
were used. This railway company is also under mortgage securing
interest-bearing bonds executed by that company itself before it
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became a par't of the system. This lease was in operation in Feb-
ruary, when the cross-ties were furnished, but it was canceled and
annulled the 1st April thereafter. On the 15th June, 1892, the whole
Richmond & Danville system was put into the hands of receivers
named in the main cause. 'fhe original proceedings were taken
and the decree made in the circuit court of the United States for
the eastern district of Virginia. Auxiliary or ancillary proceed-
ings were had in this court on 18th day of June, 1892, following, and
the receivership was extended to and confirmed as far as respect!':!
the property in this jurisdiction. It thus appears that when the
cross-ties were furnished by the petitioner and placed on the Port
Royal & Western Carolina Railway (February, 1892) that road
was included in a lease held by the Richmond & Danville Railroad
system. ']'hat before any judgment had in this cause of action-
.perhaps before suit brought thereon-the lease was annulled, (April
1, 18U2.) 'l'hat pending suit on this cause of action, and also
before judgment, (15th June, 1892,) the Richmond & Danville Rail-
road system was placed in the hands of receivers. Finally, that
judgment was entered in favor of petitioner against the Richmond
& Danville Railroad Company on 21st June, 1892. There can be
no doubt that this judgment is a good claim against the Richmond
& Danville Railroad Company. The petitioner prays that she may
be let in as on a claim preferred to any mortgage liens, to be paid
for out of the income in the hands or control of. the receivers.
It has been established by decisions of the supreme court of the

United States that, when a railroad and its property come into thiE
court at the instance of mortgage creditors seeking to realize their
liens, provision must be made for all such creditors who within a
j'easonable time-put usually at six months-furnished materials
and supplies to the company, necessary to keep it a going concern.
\vllCn there has been a diversion of earnings, either in permanent
improvements or to interest, this provision is met out of earnings
and sometimes out of the proceeds of sale, and takes precedence
of the mortgage lien. Fosdick v. Schall, 99 U. S. 235; Burnham v.
Bowen, 111 U. S. 776, 4 Sup. Ct. Rep. 675; St. Louis, A. & T. H. R.
Co. v. Cleveland, C" C. & I. Ry. Co., 125 U. S. G73, 8 Sup. Ct. Rep.
1011. Even where there has been no such diversion the court may,
as the condition of granting relief, insist that sums due for labor
be paid. Finance Co. of Pennsylvania v. Charleston, C. & C. R.
Co., 49 Fed. Rep. 693, and 48 Fed. Rep. 188. And in some cases in

mortgage creditors whose debts have matured have stood
by and permitted the debtor road to go on the court has given
the same preference to labol'. supplies, and 'material, as they kept
the property of the mortgagees a going concern. 'l'his preference
has been enforced when the property came into this court. 'l'rust
Co. v. Souther, 107 U. S. 592, 2 Sup. Ct. Rep. 295. This equity, as
it is called, is not enforced when the mortgage creditors are not the
parties asking relief and the appointment of the receiver; certainly
not when they are not parties to the suit. Kneeland v. Trust
Co., 136 U. S. 96, 10 Sup. Ct. Rep. 950. The displacement of
a lien secured by contract is a serious thing, and it would appear
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that the supreme court of the United States is comin'g to the con-
clusion that the doctrine orig-inating in Fosdick v. Schall, and ap-
plied in the late cases, should not be extended. Kneeland v. Trust
Co., 136 U. S. 89, 10 Sup. Ct. Rep. 950. In the present case we
have proceedings instituted by persons who are not mortgage credo
itors against the Richmond & Danville Railroad Company. The
cross-ties were used for the Port Royal & Western Carolina Rail·
way, but no question can be made as to equities growing out of
this fact, for neither that railway nor its mortgagees are parties
to this suit. Besides this, the petitioner has elected as her debtor
the Richmond & Danville Railroad Company, and has merged her
claim in a judgment against that company. Nor does this judg-
ment operate as a judgment against the receivers, nor bind the
realty in their hands as such receivers, for it was not in existence
at the date of their appointment. Jennings v. Railroad Co., 23'
Fed. Rep. 570.
This is a claim against the receivers, which can have no stand-

ing except this. The materials were furnished to one of the rail-
roads operated under the Richmond & Danville system, and to that
extent assisted in keeping the whole system a going concern. A
certain amount of income was made in the operations of this sys-
tem, which came into the hands of these receivers. The materials
supplied by the petitioner directly or indirectly contributed to this
income. The petitioner asks, that she be paid out of this. It
would seem that the only forum in which this claim can be decided
is that in which the original proceedings under which the receivers
were appointed were hl1d. This is the circuit court of the United
States for the eastern district of Virginia. Central Trust Co. v.
East Tennessee, V. & G. R. Co., 30 Fed. Rep. 896. In that court
an order was entered 28th June, 1892, calling upon all claimants
of the rank of this petitioner to pr.ove their claims before special
masters in Richmond, Va., by a day certain. This order was duly
published in Columbia, in South Carolina. The time, it is true,
has elapsed; but under well-known practice in equity permission
may be given now to intervene if the fund is not distributed. At
all events, as the receivers file their accounts in Virginia, and not
in this district, the court there alone knows the condition of the
estate, and for this reason application should be made there. Jen·
nings v. Railroad Co., supra. The petition will not be dismissed.
Let it be retained, in order, if possible, to assist the petitioner in
obtaining payment of her claim, which is so manifestly just.

CARTER v. RUDDY et al.
(Circuit Court of Appeals, Ninth Circuit. May S. 1893.)

No. 56.
L EJECTMENT-TITLE-HALF-BREED SCRIP-LOCATION.

Piaintiff in ejectment claimed as the grantee of land upon which a halt-
breed Sioux Indian had located scrip issued to him under Act Juiy
17, 1854, which scrip was not transferable, but was issued to designated


