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The ruling of the court, however, in the Beacon Case, suggests
the propriety of taking security from respondents for observing
the decree in case complainants shall ultimately prevail in this
suit. There are other considerations, also, which should have
weight in that direction. It was suggested by complainants' coun-
sel that respondent is a concern of small capital, and that it was
made so with intent to avoid responsibility in respect to the in-
fringement now 'alleged against it. This was not denied, and I
suppose we may take it to be true. The retort was in the form
of a charge against complainant that it used its monopoly of elec-
tric lamps to control the sale of all kinds of electric machinery and
apparatus. This charge also passed without denial, and it is not
diflicult to conceive of circumstances in which it would be neces-
Rary to ascertain whether it is true. Referring only to the charge
against respondent, of insufficient capital and assets, the duty of
the court is plain, to provide for the contingency of a decision
against it. I need not refer to the possible effect of cross-examina-
tion in the case of a multitude of witnesses. "What now seems
plain enough may altogether disappear, and new facts may come
to the surface under that crucial test.
'I'he injunction will therefore be refused, if the respondents

shall give a bond in the sum of $20,000, conditioned for the pay-
ment of such sum, if any, as may be decreed in favor of complain-
ants on the final hearing of this cause. The bond to be filed with
the clerk of the court, and to be approved by the clerk or by a
judge of the court, within 20 days from this day.

v. WALTON et aI.

(District Court, S. D. New York. May 31, 1893.)

PATENTS - PENALTIES - HEV. ST. §§ 4900, 4901- NECESSITY FOR STAMP "PAT-
ENTED." ETC., ON PA'l'ENTED ARl'JCL)j;.
Whcre the complaint showed that the word "Patented," etc., was not

stamped on plaintiff's article, as required by Rev. St. § 4900, not
because of the "character of the article," but because the cost of such
stamping would dcstroy thc patentee's profits, held, on demurrer to the
complaint in an action to recover penalties under section 4901, for an unau-
thorized use by defcndants of the word "Patented," etc" on their articles,
that the complaint was demurrable.

At Law. Action by Seth H. Smith against David S. Walton
and George West to recover penalties under section 4901 for stamp-
ing the word "Patented," without authority, on 2,200 crates of
wooden dishes.
Rush Taggart and Almon Hall, for plaintiff.
James P. Foster, for defendants.

BROWN, District Judge. The complaint having been amended on
leave after a demurrer to the original complaint had been sus-
tained, (Smith v. Walton, 51 Fed. Rep. 17,) a demurrer has been
again interposed to the amended complaint.
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The original complaint was held defective, because it appeare3
that the word "Patented," etc., was not stamped on the patented
article itself, viz. an oval wooden dish, either by the defendants or
by the plaintiff, but on the crate only; and because the complaint
did not show that the patented article came within the excep-
tion of Rev. St. § 4900, as an article on which from "the character
of the article." the word ''Patented,'' etc., could not be fixed. The
original complaint on the contrary stated that the dishes had been
marked as "The Oval Wooden Dish." 'l'hat fact was held to
afford affirmative evidence that the character of the article was
such that the word "Patented," etc., could have been "fixed there-
on;" and for the plaintiff's failure to fix them on the patented
article, it was held that the defendants could not be made liable
for "counterfeiting the plaintiff's mark."
In the amended complaint the averment that the dishes were

stamped is omitted; it being stated on the argument that it had
been inserted in the original complaint under misapprehension by
the pleader. The amended complaint, however, does not aver, in
the language of the statute, that from the "character of the ar-
ticle the word 'Patented,' etc., could not be fixed thereon;" but
in lieu of such a statement it makes the following averments, viz.:
that the dishes are sold only by the crate, the final purchaser giv-
ing them away to his customers as a substitute for wrapping
paper; that it is impracticable in the act of manufacturing said
dishes in any way manner to mark the same; that to stamp them
with ink afterwards would render them unfit for use; that to
brand them would so increase the cost that they could not be sold
in competition with other similar wooden dishes; that any known
mode of marking- each of the dishes would so increase the cost as
to prevent their sale in competition with other dishes, and thus
render the patent wholly valueless; and that by reason of the
impracticability of stamping the separate dishes, the owners have
at all times pursuant to section 4900 marked each crate or pack-
age containing said dishes as follows: "Oval Dishes, Patented
March 13, 1893, Art. Pat. June 5, 1883."
I do not perceive anything in the amended complaint from which

it can be fairly inferred that there is the least difficulty in fixing
upon the wooden dishes themselves the word "Patented," etc., as
required by section 4900, except the additioual cost of doing so;
or that the plaintiff could not so mark them as cheaply as other
manufacturers could mark them. All that the new averments in
the amended complaint amount to is that, if the patentee com-
plied with section 4900, he could make no profit out of his patent,
on account of the with other dishes somewhat similar.
In other words, it is not because of "the character of the article"
that the dishes themselves are not marked or stamped as the
statute requires, but simply because the patentee cannot make
money on his sales if he complies with the law.
The language of the statute is so plain and definite in making

"the character of the article" the only ground for omitting to fix
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the mark upon the article itself, and for allowing the patentee in
lieu thereof "to fix to the article, or to the package wherein one
or more of them are ccntained, a label containing the like notice,"
that it is inadmissible, as it seems to me, to change the statute
by construction into a question merely of profit to the patentee.
Upon the statements of the amended complaint, the matter seems
to be brought down to this: That the patent, though in itself
valid, would nevertheless be of no value to the patentee unless the
substituted marking of the crate be held sufficient; because other-
wise the patent cannot be worked commercially with any profit to
the patentee. But this is only saying, in effect, that the patent
law, as it stands, is not adapted to such articles of very small
value; and that it cannot practically be made use of to give a
monopoly in the manufacture of such articles. 'But that fact,
though true, cannot give the court any authority to change by
construction the plain words and meaning of the statute, or to
secure to the plaintiff a monopoly upon conditions which the law
does not admit. The demurrer must, therefore, be sustained.

SIMPKINS v. P J.11HRY CO. et at
(Circuit (Jourt. Fl. D. Missouri, E. D. May 16, 1893.)

No. 3,267.

PATENTS FOR INVENTIONS-INFRINGE)1ENT-OVENS.
Letters patent No. 35::,,568, issued January 4, 1887, to Alvin T. Simpkins,

for an in bakers' on·ns, was for an oven having chambers
above and below, divided into flues, through which the products of com-
bustion pass backwards and forwards until they reach the chimney,
in front, with upright flues in the front COlllerS connecting the upper
and lower chamber'S. The same device was already in use, but resulted
in the overheating of the rea:!" part of the oven, to obviate which the
patentee used, and clailllPd as his invention, a wall in the lower chamber
<;ituatf'd a "suitahlfl rlistance" in front of the back wall. The patent con-
tained nothing further as to the exact location of this wall. Respondents
usC' ovens 14 fect long, without this additional wall, but with a ledge ex
tending from the rear wall G inches under the oven, tIo support the floor.
Hrld, that this ledge has no important function towards equalizing the heat
in an oyen of this length, and hence it does not infringe complainant's
patent.

In Equity. Suit by Alvin '1.'. Simpkins against the Perry Pie Com-
pany and others for the infringement of letters patent No. 355,568,
issued January 4, 1887, to complainant, for an improvement in
bakers' ovens. Bill dismissed.
Wm. ]\f. Eccles, for complainant.
Qeo. H. Knight and Rassieur & Schnurmacher, for defendants.

HALLETT, District Judge. Complainant's oven is heated through
the walls, and not by carrying the flames of the furnace into the
chamber of the oven. There are chambers above and below the
oven, which are divided into flues, through which the products of
combustion pass backward and forward until at length they reach
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