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to that employment, he must be actually in the service of a com-
pany that was organized as a railroad corporation.

In a later case decided by the supreme court of Kansas (Beeson
v. Busenbark, 44 Kan. 669, 25 Pac. Rep. 48) it was held that the
statute did not apply to an employe of certain railroad contractors,
who were engaged in constructing a railroad, and, in the prosecu-
tion of the work, had occasion to use cars and engines to some
extent. A careful analysis of the later case, satisfies us, that the
court rested its decision on the ground that the employer in that
case was not operating a railroad as a common carrier of freight
and passengers, within the meaning of the statute, but was merely
using cars and engines incidentally, in the prosecution of the work
of railway construction. The case was therefore adjudged to be
not fairly within the statute, or within the mischiefs which it was
intended to remedy. The case at bar falls within the statute as
construed in Trust Co. v. Thomason, 25 Kan. 1, and the doctrine
of that case is not in conflict, we think, with the later decision
in the case of BBeeson v. Busenbark.

We have examined the cases cited from other states, where
gimilar statutes have been construed, (Henderson v. Walker, 55
Ga. 481; Thurman v. Railroad Co., 56 Ga. 376; and Turner v. Cross,
[Tex. Sup.] 18 8. W. Rep. 578;) but we are of the opinion that the
Kansas statute has, in effect, been construed by the supreme court
of that state in a manner which brings the case at bar fairly within
the provisions of the statute, and in that view we fully concur.
We should entertain the same view if the question was one of first
impression. As the plaintiff in error, at the time he was injured,
was a baggage man, and as the intervening petition showed that he
was injured by the carelessness of other train men, the circuit
court erred in sustaining the demurrer and in dismissing his petition
on the ground that it did not state a cause of action. 'The judg-
ment of the circuit court is therefore reversed, and the cause is
remanded, with directions to overrule the demurrer to the inter-
vening petition, and to proceed with the trial and decision thereof
in a manner not inconsistent with this opinion.

UNITED STATES v. DWYER.
(District Court, W. D. Texas, San Antonio Division. May 1, 1893.)
" No. 1,181.

VIoLATION OF ELECTION LAW—INDICTMENT.

Gen. Laws Tex. 1892, c¢. 13, provides that any elector who declares that
he is unable to prepare his ballot *shall, upon request, receive the as-
sistance of two of the judges in the preparation thereof,” but does not
specify how or where the assistance shall be rendered. Held, that an in-
dictment charging that one judge of election, acting alone, prepared bal-
lots for electors at the table at which the election officers sat, from slips
handed to him by the electors, without alleging that he willfully disregard-
ed his duty, or negligently failed to perform it, did not state a violation
of said law.
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At Law. Indictment of Ed. Dwyer for violation of the election
laws. Defendant moved to quash the indictment. Motion sus-
tained.

A. J. Evans, U. S, Atty., and T. J. McMinn, for the Government,
Denman & Franklin, for defendant.

MAXEY, District Judge. The questicns arise on motion to
quash the indictment. The first and fifth grounds assert, sub-
stantially, that the acts charged against defendant do not consti-
tute an offense against the laws of the United States or the state
of Texas. The indictment is framed upon section 5515 of the
United States Revised Statutes. So much of said section as it
becomes necessary to consider reads as follows:

“very officer of an election at which any representative or delegate in
congress is voted for, whether such officer of elaction be appointed or created
by or under any law or authority of the United States or by or under any state,
territorial, district, or municipal law or authority, who neglects or refuses
to perform any duty in regard to such election required of him by any law
of the United States, or of any state or territory thereof; or who violates any
duty so imposed; or who knowingly does any act thereby unauthorized, with
intent to affect any such election, or the result thereof, * * * shall be
punished,” etc. Rev. St. U. 8. § 5515.

The indictment is of considerable length, and need not be fully
inserted. It is alleged that defendant was the presiding officer
of election at the general election held at precinct No. 6 in Bexar
county, Tex, and was a judge of said election, and, as such, he
was bound to perform all the duties and obligations enjoined by
the laws of the state and the United States in regard to said elec-
tion; that the defendant, instead of performing the duties so re-
quired by law, unlawfully and knowingly, and with intent to
affect the election and the result thereof, for a member of con-
gress, did certain acts unauthorized by law, which are enumerated
by the indictment in the following language:

“That the said Ed. Dwyer, at said clection, at said 6th election precinct
of Bexar county, Tex., on said 8th day of November, 1892, and upon one
certain elector, a Mexican, whose name is unknown to the grand jury, pre-
senting himself at the polling place to securc and cast his ballot for a member
of congress from the 12th congressional district of Texas, did make out a
ticket for said aforesaid unknown person from a slip which was handed him
then and there by said aforesaid unknown man, and this act of making
the ticket was then and there did and done at the table at which the pre-
siding judge and oflicers were sitting, and not in or near the compart-
ment or booth provided at said clection; and, further, that the said afore-
said Iid. Dwyer, at said election, at said 6th eledtion precinct of Bexar county,
Tex., on said 8th day of November, 1892, upon three Mexican electors pre-
senting themselves to recsive and cast their ballots, to wit, one Marcilinp
Valinciola, one Alejos Perez, and one Antonio Valdez, at said election pre-
cinet No. six (6) of Bexar county, Tex., on said 8th day of November, 1892, for
a member of congress from the 12th congressional district of Texas, did make
out a ticket for each of the above parties to vote for a member of congress
from the 12th congressicnal district, and this making out of tickets was
alone done by said Ed. Dwyer at the table at which the presiding judge
and officer sat, and was not in or at or near the compartments and booths
prepared at said election precinct; and, further, the said aforesaid Ed.
Dwyer, at said general election, at said election precinct No. six (6) of Bexar
county, Tex., on said 8th day of November, 1892, upon twenty and more Mex-
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ican and negro electors, whose names are unknown to the grand jury, present-
ing themselves at the voting place in election precinet No. six (6) of Bexar
county and state of Texas, to secure and cast their votes for a member of
congress for the 12th district (congressional) of Texas, did make out for each
of said twenty and more Mexican and negro electors a vote and ballot from a
slip and slips of paper then handed him by said electors, and this making out
of votes and ballots for said twenty and more Mexican and negro electors
was then and there did and done at the table cf the presiding ofticer at said
election, and not at, in, or near the compartments or booths prepared at such
election precinct No. six (6) of Bexar county; and, further, that each and
every one of the ballots so made out as above had on the same the name,
unknown to the grand jury, of a candidate for congress from the 12th con-
gressional district of Texas, and were cast and voted at said election at said
election precinct No. six (6) of Bexar county, Tex., by the persons for whom
they were then and there unlawfully and unauthorizedly and knowingly made
out as aforesaid by said Ed. Dwyer, contrary to the statute, and against the
peace and dignity of the United States of America.”

As the allegations of the indictment charge that the defendant
committed certain acts, as judge of the election, unauthorized by
the laws of this state, resort must necessarily be had to those
laws to ascertain whether the acts charged were thereby unauthor-
ized. In other words, we must look to the state laws to de-
termine whether the acts charged in the indictment constitute
an offense. The following provisions of the act of the legislature
of Texas bear upon the guestion now under consideration: Section
23 provides that—

“The following safeguards and regulations shall be observed to secure the
voter from interference while casting his ballot at sald election, to wit:
The polling places in the several precincts in the city shall be provided
with a guard rail so constructed and placed that only such persons as are in-
side said rail can approach within six feet of the ballot boxes or compart-
ments or booths at which electors are to prepare their ballots for voting.
The arrangements shall be such that neither the ballot boxes nor voting booths
nor the electors while preparing their ballots shall be hidden from view of those
just outside of the said guard rail or from the judges; and yet the same shall
be far enough removed and so arranged that the elector may conveniently
prepare his ballot for voting with secrecy.”

The section then provides for the number and size of the booths;
that same shall be provided by a board composed of the county
judge, sheriff, and clerk; how same shall be paid for; and, finally:

“During the election and counting of ballots, no person other than the
judges and clerks of elections, and the electors, admitted as herein provided
for the purpose of providing their ballots and voting, shall be admitted or
permitted to be within said rail.”’

“See. 24. All ballots used by the voters at said elections shall be furnished
by the officers conducting said election, upon which shall be printed the names
of all candidates for state, county, precinct, or city officers (offices) upon one
ticket, and arranged according to the respective parties to which the can-
didates may belong, and, whenever a voter has becn furnished with a ballot
by any officer conducting the election, the presiding officer shall stamp with
a rubber stamp provided for this purpose the words ‘Official Ballot,” and no
ballot cast without said words stamped upon it by the said presiding officer
shall be counted at said election.

“Sec. 25. All ballots used at any clection shall be upon substantially the
same character of paper, which shall be white, and any candidate shall have
the right to have ballots printed such as are named in the preceding section,
which he must furnish to the presiding officer at least one day before the day
of the holding of the election.
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“Sec. 26. Not more than one person shall at cne time be permitted to oc-
cnpy any one compartment or place provided for electors to prepare their
ballots, except, when an elector is unable to prepare his ballot, he may (be)
accompanied by the two judges to assist him, and no person shall remain in
or occupy any such compartment longer than may be necessary to prepare
his ballot. .

“Sec. 27. Any elector who declarcs to the presiding officer that he cannot
read or write, or that, by blindness or other physical disability, he 1s unable
to prepare his ballot, shall, upon rcquest, receive the assistance of two of
the judges in the preparation thereof.” .

Gen. Laws 1892, pp. 13-19, c. 13.

The specific unauthorized acts charged to have been committed
by the defendant may be condensed as follows: (1) That he made
out ballots for the electors, in the indictment mentioned, at the
table at which the presiding judge and officers sat, and not within
the booths or compartments previously provided for such pur-
pose. (2) The ballots so prepared by the defendant were made out
from slips of paper handed him by the electors. (3) He prepared
ballots for certain persons named in the indictment, acting alone,
and without the assistance of another judge. Do the acts charged
constitute an offense against the law?

It is said by the supreme court, in the case of U. 8. v. Brewer,
139 U. S, at page 288, 11 Sup. Ct. Rep. 538, that—

“Laws which create erime ought to be so explicit that all men subject to their
penaltics may know what acts it is their duty to avoid. U. S. v. Sharp, Pet.
C. C. 118. Before a man can be punished, his case must be plainly and un-
mistakably within the statute. U. 8. v. Lacher, 134 U. 8. 624, 628, 10 Sup.
Ct. Rep. 625.”

And it is said by Judge Dillon, in U. 8. v. Whittier, 56 Dill. 39,
that—
“Statutes creating crimes will not be extended by judicial interpretation
to cases not plainly and unmistakably within their terms. If this rule is lost
sight of, the courts may hold an act to be a crime when the legislature never
so intended. If there is g fair doubt whether the act charged in the in-
dictment is embraced in the criminal prohibition, that doubt is to be resolved
in favor of the accused.”

Tn the Case of Brewer, already noticed, at page 287, 139 U. S,
and at page 541, 11 Sup. Ct. Rep., the court says:

“It is contended that these sections [referring to the sections of the Ten-
nessee statute] impliedly reguire that the box shall be opened, and the names
of the persons appearing in each ballot read aloud, at the place where the
clection was held, and that the ballot box shall not be removed from the
place where the election was held before the votes are counted. But this
ig urged merely as an implication. The statute does not provide distinctly
and specifically, and in words required in a criminal statute, that the box
shall be opened at the place where the election was held, and the names of
the persons appearing in ecach ballot be read aloud at that place, and ihe
ballot box not be removed from that place before the votes cast are counted. ’

An examination of the Texas statute will disclose the pertinency
of the above extract from the opinion of the supreme court to the
present case. Sections 23 and 24 of the act of the legislature do
not require the elector to make out his ballot, nor the election
judge to assist in its preparation, within the compartment pro-
vided for the purpose. The law in that respect is permissive,
not mandatory. The language of section 27 is that “any elector
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who declares to the presiding officer that he cannot read or write,
or that, by blindness or other physical disability, he is unable to
prepare his ballot, shall, upon request, receive the assistance of
iwo of the judges in the preparation thereof.” No place is men-
tioned where this duty shall be performed, and to confine or limit
the duty of the judge in such case to the compartment provided
for electors could only be done by inference and implication. But,
to punish a man for nonperformance of duty, it is not sufficient
that the law impliedly requires him to do the act. The statute
must be clear and explicit in its terms in defining that duty, in
order that he may know what he is called upon to do, and what it
is his duty to aveid.

What has already been said applies with equal force to the other
charges contained in the indictment. As to the charge that the
defendant made out the ballpts of electors from slips of paper
handed him, it is sufficient to say that the statute is altogether
silent on that subject. The language of the law is that the elector
“shall, upon request, receive the assistance of two of the judges
in the preparation thereof;” that is, in the preparation of the
ballot. How the assistance is to be rendered does mnot appear.
The law does not prohibit the use of slips, which it must do be-
fore the defendant can be adjudged criminally responsible for their
use. That one judge of election may, under some circumstances,
render himself criminally liable for making out ballots of electors
without the assistance of another judge, would seem to follow
from the provisions of section 29 of the act. It is therein made
an offense for any judge or clerk of an election to “willfully dis-
regard any of the provisions of this act,” or to negligently fail to
enforce any of its provisions. Omne of the provisions of the act
requires, upon request of the elector, the assistance of two of the
judges in the preparation of his ballot. If such request were
made, it would be the duty of two of the judges to render the
assistance demanded, and a willful disregard of that duty would
subject the offender to the paing and penalties of the law. Or, if
one of the judges, upon request of the elector for assistance, should
willfully persist in aiding him alone, or refuse to extend the as-
sistance required, in conjunction with another judge, in such cases,
and others that might be mentioned, the judge so offending against
the law would render himself criminally responsible for his will-
ful disregard of, and negligent failure to perform, a manifest duty.
But the legislature, in enacting the law in question, never intended
to make it a criminal offense in all cases for one judge alone to
aid an elector in the preparation of his ballot; and hence, to
bring a particular case within the inhibition of the statute, the
pleader should allege all the facts and circumstances necessary
to constitute the offense. U. 8. v. Hess, 124 U. 8. 483, 8 Sup. Ct.
Rep. 571; U. 8. v. Britton, 107 U. 8. 655, 2 Sup. Ct. Rep. 512. See,
also, U. 8. v. Belvin, 46 Fed. Rep. 381. There is no charge that the
defendant willfully disregarded his duty, or negligently failed to
perform it, in any of the respects before mentioned, or in any
other particular, which would make him criminally liable.
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The court is of opinion that the indictment fails to charge an
offense against the laws either of the United States or the state
of Texas. The view taken by the court of the questions already
discussed renders it unnecessary to consider other objections urged
by defendant in support of his motion.

The motion to quash the indictment will be sustained, and it is
so ordered.

In re KURSHEEDT MANUF'G CO.
(Circuit Court, S. D. New York. January 5, 1893)

CustoMs DuTiEs—CLAsSIFICATION—LENO CLOTIL

So-calicd ““leno cloth,” being dyed cotton goods, imported in pieces
about 40 yards in length by 42 inches in width, the material being woven
so that about one-half the width was plain and the remainder a more
or less open-work pattern giving the so-styled “leno effect,” and one edge
of the fabric being turned over and sewed down by machinery, forming a
hem of about 3 inches in width, keld not properly dutiable as classified by
the collector of the port of New York, as partly made cotton wearing
apparel, at 50 per cent. ad valorem, under paragraph 349 of schedule I, of
the tariff act of October 1, 1890, but Zed, further, that, as the proofs in
the case showed uncontradicted that the material, because of the peculiar-
ity of the weave, gave a different count of threads to the square inch in
different parts of the fabric, the plain and open-work parts, and the
larger portion of the cloth, contained less than 200 threads to the square
inch, therefore the merchandise was not dutiable at 45 per cent ad
valorem, under paragraph 348 of the same schedule and act, as claimed
in the importer’s protest, and the classification by the collector must stand.

At Law.

Appeal by the collector of customs of the port of New York from a decision
of the board of United States general appraisers reversing the decision of the
collector and sustaining the protest of the importer, the Kursheedt Manu-
facturing Company, respecting the classification for duty of certain black-
dyed cotton goods known as “Leno Cloth,” imported in pieces of about 40
yards in length and 42 inches in breadth, the greater part of the material in
width being a plain fabric, and the other part consisting of certain open-
work patterns or effects produced by separating and grouping the threads
in the process of weaving, one of the edges being turned over and sewed
down by sewing machine, making a plain hem of about 3 inches in width.
The collector classified the merchandise for duty under paragraph 349 of the
tarift act of October 1, 1890, which, so far as applicable, is as follows:

“349. Clothing, rcady made, and articles of wearing apparel of every de-
scription, handkerchiefs, and neckties or neckwear, composed of cotton or
other vegetable fiber, or of which cotton or other vegetable fiber is the compo-
nent material of chief value, made up or manufactured, wholly or in part,
by the tailor, scamstress, or manufacturer,—all of the foregoing not specially
provided for in this act act, fifty per centum ad valorem.”

The importers protested, claiming that their merchandise was dutiable at
45 per cent. ad valorem as colored cottons, valued at over 15 cents per square
vard, under paragraph 348 of the same tariff act, which, omitting immaterial
parts, is as follows:

“348. Cotton cloth, * * * exceeding two hundred threads to the square
inch, counting the warp and filling, * * *: provided, that on all such cot-
ton cloths, * * #* dyed, colored, stained, painted, or printed, valued at
over fifteen cents per square yard, there shall be levied, collected, and paid a
duty of forty-five per centum ad valorem.”

The board of United States general appraisers decided that the leno cloth
in question was not in the form of a garment, and was not known as wearing
apparel, but was a ‘‘countable cotton cloth.” -The protest of the importers




