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if he considered it insufficient, to move for judgment, and have its
sufficiency determined. If, instead of availing himself of this right,
which was for his benefit, he sought to compel the defendant to
enter a plea, we think this is an admission on his part of the suffi-
ciency of the defense alleged, or at least a waiver of his right to
test that question. Indeed, since the act of 1887 the case is, if
anything, stronger, for instead of entering a rule and compelling the
defendant to plead he takes the entire matter in his hands, and
himself becomes the actor, and has the plea entered for the defend-
ant without notice to him or action on his part. The effect of
this seems well established in the Pennsylvania practice, is found-
ed on reason, and calculated to promote the orderly administration
of justice. 'We see no reason why we should establish a different
procedure in the federal practice. The rule is therefore discharged.

SMITH v. MISSOURI PAC. RY. CO.
(Circuit Court of Appeals, Eighth Cireuit. May 29, 1893)
No. 196.

PLEADING—AMENDMENT—ACTION FOR WRONGFUL DEATH.

Where, in an action against a railroad company for causing the death of
an employe, the origiral petition proceeds entirely on the ground of the
company’s negligence in employing an engineer of known incompetence,
an amendment which alleges that the engineer was negligent, and that
he and the deceased were not fellow servants, does not introduce a new
cause of action, but Is only an amplification of the original one, and Is a
proper amendment. 50 Fed. Rep. 760, reversed. Scoville v. Glassner,
79 Mo. 449, distinguished.

In Error to the Circuit Court of the United States for the West-
ern District of Missouri.

At Law. Action by Kate Smith against the Missouri Pacific
Railway Company to recover damages for the alleged wrongful death
of her husband. A demurrer to the second count of the amended
petition was sustained, (50 Fed. Rep. 760,) and, plaintiff declining
to plead further, judgment was entered for defendant. Plaintift
brings error. Reversed.

Statement by THAYER, District Judge:

The plaintiff in error brought an action against the defendant in error on
the 24th day of May, 1882, in the United States circuit court for the western
distriet of Missouri, to recover damages for the death of her husband, who
was killed on the 30th day of November, 1881, in the yards of the defendant
in error at Kansas City, Mo., by being run over by a locomotive engine. The
petition that was originally filed in the case was framed under the Missouri
damage act, (Rev. St. Mo. 1889, § 4425,) and alleged, in substance, that the
defendant company, on November 30, 1881, had in its employ a locomotive
engineer by the name of Murray, who was not a competent, skillful, expe-
rienced, and careful engineer, as said company had reason to know, and did
know, when it employed him, and thatit was guilty of negligence in selecting
and appointing such engineer; that said engineer, Murray, on the 30th of No-
vember, 1881, by reason of his want of skill, experience, and care, ran a switch
engine, of which hewasthenin charge, through the defendant company’s yards,
at Kansas City, at a dangerous rate of speed, and by so doing ran over and
killed the plaintiff’s husband, who was a watchman in said yards, and was
at the time engaged in the carveful discharge of his duties. The petition fur-
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ther averred that at the time of the accident the engine in question was
running backward, that the canvas cloth at the rear of the engine was let
down, and that the lamps on the engine were not lighted.

The case appears to have been pending on the original petition from May,
1882, until December 11, 1889, when an amended petition, containing two
counts, was filed, by leave of court. The first count of the amended petition
did not differ materially from the count contained in the original complaint,
the substance of which has been stated. But the second count of the
amended petition averred, in substance, that the plaintiff’s husband was a
watchman, and had nothing to do with the running of trains; that the defend-
ant had in its employ one Murray, who was then and there engaged in
running and managing a switch engine; that Murray and plaintiff’s husband
were not fellow servants; that on the morning of November 30, 1881, before
daylight, by reason of the recklessness and necgligence of said Murray in
managing said switch engine, he ran the same over plaintiff’s husband,
while the latter. was engaged in the careful discharge of his duties; that he
ran said engine backwards, at a dangerous rate of speed, in the nighttime,
without having the lamps on the engine lighted, with the canvas let down
at the rear end of the cab, and without giving any signal of the approach of
the engine, and by so doing came in contact with the deceased.

To the amended petition a demurrer was interposed as to both counts.
The circuit court overruled the demurrer to the first count, but sustained it
as to the second count, on the ground that the second count was not properly
an amendment of the cause of action stated in the original petition, but that
it was, In legal effect, a statement of a new and independent cause of action,
against which the Missouri statute of limitations had run before the
amended petition was filed. Vide Rev. St. Mo. 1889, § 4429. Thereupon the
plaintiff voluntarily dismissed the first count of the amended petition, and,
declining to plead further, a judgment was entered in favor of the defend-
ant company on the second count, and the plaintiff sued out a writ of error.

Albert R. Strother, (Wm. Warner, O. P. Dean, and James Hager-
man, on the brief,) for plaintiff in error.
Elijah Robinson and H. 8. Priest, for defendant in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

THAYER, District Judge, (after stating the case) Conceding
that the second count of the amended petition proceeded upon the
theory that the plaintiff might recover by reason of the negligence
of the engineer, Murray, even though the defendant company had
not been guilty of culpable negligence in employing him, as was
charged in the original petition and in the first count of the amend-
ed petition, still we think that the circuit court erred in holding
that such change in the pleading was not properly an amendment,
but the statement of a new and distinct cause of action.

The cause of action which was alleged in the original petition
was the negligence of the defendant company on the occasion of
the accident that had caused the death of the plaintiff’s husband,
and the same cause of action is declared upon in the amended com-
plaint. In the original petition it was made to appear that the
defendant company was liable for the acts of its engineer at the
time of the injury, because it had employed him with full notice
that he was incompetent and careless. In the second count of
the amended pleading it was alleged that the company was respon-
sible for the engineer’s acts, for the further reason that he and
the watchman were not fellow servants. The averments con-



460 FEDERAL REPORTER, vol. 56.

tained in the original and amended complaints are not inconsistent,
but may well stand together.

In suits of this character, to recover damages for injuries sus-
tained in consequence of another’s negligence, it frequently happens
that the general charge of negligence is predicated on several dif-
ferent acts, either of commission or omission, and it has never been
supposed that each distinct act, so relied upon, constitutes an in-
dependent cause of action, and should be pleaded in separate counts.
On the contrary, it is the common and correct practice to set forth
in the same count all of the concurrent acts, whether of commis-
sion or omission, which are relied upon to establish the general
charge of negligence.

It follows, we think, that the plaintiff was entitled to aver in
one and the same complaint (and in the same count, if her counsel
thought proper to do so) that the defendant company was responsi-
ble for the negligent act of its engineer, both because it had notice
of his incompetency, and because the engineer and the watchman
were not fellow servants. We furthermore think that, by assign-
ing an additional reason in the amended pleading, why the rail-
way company should be held accountable for the act of its engi-
neer, the plaintiff in error did not state a new cause of action, but
merely varied or amplified the allegations with respect to the same
cause of action that was stated in the original petition.

The view which we entertain, that the original complaint was
properly amended, and that the amended pleading did not intro-
duce a new cause of action, finds abundant support in the deci-
sions of various state courts where the Code of Procedure has been
adopted. In Kuhns v. Railway Co., 76 Iowa, 67, 40 N. W. Rep. 92,
the original complaint alleged that the defendant had been guilty
of negligence in six respects, which were stated in detail in the
complaint. After the case had been once tried, and reversed on
appeal, the plaintiff was allowed to amend the original complaint
by adding a further specification or averment, that the derailment
complained of was due to the fact that the train was running at
a dangerous rate of speed over a rough and uneven road. It was
held that the amendment was properly allowed, that the state-
ment of additional grounds of negligence was not a statement of
a new cause of action, and that the statute of limitations could
not be invoked as a bar to the additional ground of recovery thus
pleaded. The following authorities maintain the same doctrine:
Buel v. Transfer Co., 45 Mo. 562; Lottman v. Barnett, 62 Mo. 159;
Gourley v. Railway Co., 35 Mo. App. 87, 91; Land Co. v. Mingea,
(Ala.) 7 South. Rep. 666.

- The case of Scoville v. Glassner, 79 Mo. 449, which seems to have
been principally relied upon in the cireuit court, does not appear
to us to be in point. In that case the original petition stated
a cause of action in trover, for the wrongful conversion of personal
property, while the amended petition charged that the defendant
bhad maliciously, and without probable cause, sued out a writ of
attachment, and caused the plaintiff’s property to be seized under
such process. It is obvious, we think, that the amendment allowed
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in the case at bar bears no analogy to the amendment which was
held to have been improperly allowed in the case last referred
to. For the error committed in sustaining the demurrer to the
amended petition on the ground that it stated a new cause of ac-
tion, which was barred by limitation, the judgment of the circuit
court is reversed, and the cause is remanded for further proceedings
therein not inconsistent with this opinion. 'We have not considered
the question whether the plaintiff’s husband and the engineer, Mur-
ray, were in fact fellow servants, as that question was not considered
by the circuit court. The amended petition contains an averment
that they were not fellow servants, and in view of that averment
we have considered it expedient to leave that question to be de-
termined on a retrial of the case.

. HORNSBY v. EDDY et al.
(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.)
No. 226.

RAILROAD COMPANIES—NEGLIGENCE—FELLOW SERVANTS—RECEIVERS.

1 Gen. St. Kan. 1889, par. 1251, provides that “every railroad company
organized or doing business in this state shall be liable for all damages done
to any employe of such company, in consequence of any negligence of its
agents, or by any mismanagement of its engineers or other employes, to
any person sustaining such damage.” Held, that the right of a baggage
man under this statute to damages for an injury resulting from the
negligence of other train men is in no wise affected by the fact that the
railroad is at the time in the custody of a receiver, and operated by him.
Trust Co. v. Thomason, 25 Kan. 1, applied. Beeson v. Busenbark, 25
Pac. Rep. 48, 44 Kan. (69, distinguished.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas.

This was an intervening petition by John E. Hornsby filed against
George A. Eddy and Harrison C. Cross, as receivers of the Missouri,
Kansas & Texas Railway, for damages for personal injury. The
trial court sustained a demurrer to the petition, and petitioner
brings error. Reversed.

Nelson Case and W. B. Glasse, (W. D. Atkinson, on the brief))
for plaintiff in errcr.
T. N. Sedgwick, for defendants in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

THAYER, District Judge. The sole question presented -by
the record in this case is whether, under the laws of Kansas,
a railway employe who is injured by the carelessness of a fellow
employe, while at work in the line of his duty on a railroad that is
at the time in the hands of a receiver, may have an allowance
against the preperty of the railway company, that is in the custody
of the receiver, for the injuries so sustained. The statute under
which this question arises was enacted in Kansas in 1874, and is as
follows:




