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While the court did charge that Carpenter was a pas..'Senger, and
that the general rule was that carriers of passengers, must exercise
the highest degree of care, yet it qualified this general proposition
by the further statement that the jury should enforce the general
rule "with sound judgment and clear reference to the facts of the
particular case before them," and that they ought not to apply
general rule as to the transportation of a passenger on iJ.. passenger
train to a passenger who upon a stock train for the purpose
of looking after his stock, because the circumstances are entirely,
or at least largely, different." In view of the limitation put upon
the general doctrine, we fail to see that the plaintiff in error is en-
titled to complain, even if it is right in it,s contention that a carrier
does not owe the same degree of care to a person riding on a freight
train in charge of stock, which it owes to an ordinary passenger.
Upon the whole, we find no substantial error in the record, and

the judgment of the court below is therefore affirmed.

EDISON GENERAL ELECTRIC CO. v. JOHNSTOWN ELECTRIC
LIGHT CO.

(Circuit Court, W. D. Pennsylvania. }£ay 18, 1893.)

No. 14.

PLEADING-AFFIDAVIT OF DEFENSE-WAIVER.
In an action of assumpsit in a federal court in Pennsylvania, where,

after an affidavit of defense is filed, plaintiff, pursuant to the seventh sec-
tion of the state procedure act of May 25, 1887, moves the court to direct
the entry of a plea in behalf of defendant, which is accordingly done, this
constitutes a waiver of his right to move for judgment on the ground of
the insufficiency of the atfiduvit of defense.

At Law. Assumpsit by the Edison General Electric Company
against the Johnstown Electric Light Company to recover for sup-
plies furnished. Heard on plaintiff's motion for judgment for want
of a sufficient affidavit of defense. Denied.
Samuel J. Graham, for the motion.
A. 1\1. Brown, opposed.

BUFFINGTON, District Judge. On )farch 6, 1893, the plaintiff
company brought an action of assumpsit to recover $4,075 for dyna-
mos and electrical supplies furnished the defendant company upon
a written contract, and on yIarch 9th filed a statement of claim,
with affidavit, setting forth the items in detail. The summons,
which was returnable the first Monday of was served the
same day. On Mareh 15th defendant appeared by counsel, and on
March 25th filed an affidavit allel-,oing a defense to the entire claim.
In pursuance of the seventh section of the Pennsylvania procedure
act of 25th May, 1887, the plaintiff, by counsel, on March 27th moved
the court to direct the entry of a plea in behalf of the defendant.
This motion was aJlowed, and the plea of the general issue entered
by the clerk. On April ht the plaintifI's counsel, deeming the
atlidavit insufficient, moved for entry of judgment on that ground.
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To this defendant objects, because-First, the right to move there-
for was waived by plaintiff moving for a plea; and, secondly, the
affidavit is sufIicient. After a careful examination, we are of opin-
ion the first objection is well taken. The reason for allowing a
motion for judgment in default of any affidavit or in case of an in-
sufficient one is manifestly for the benefit of the plaintiff, and to
punish the default of the defendant. It allows the plaintiff the
opportunity of having the sufficiency of the alleged defense deter-
mined in the preliminary stage of the case. If the defense be
deemed sufficient by the plaintiff, he can bring the cause to issue
and trial. 'i'he right to move for judgment, being for his benefit,
is one, therefore, he may waive. Endlich, Affid. Defense, p. 493,
says:
"'1'11e right to ask for judgment for w:mt of :t sufficient affidavit of defense

may, however, be waived by the pl:ti:::ltiff, or lost through his delay and mis-
leading conduct. If, instcad of asking for a rule UpOll the defendant, who
has filed his affidaVit, he apparently treats the latter as sufficient, and take
other steps in tl10 case looking towards, and compelling the defendant to pre-
pare for, its progress according to the common-law forms, he cannot after-
wards be permitted to tlll'n back and attack the affidavit whose sutlidcnc:'
he must, from his conduct, be regarded as having conceded."
In this the writer is supported by authority. In Hamer v. Hum-

phreys, 2 Miles, 28, the district court of Philadelphia, where the only
step taken was a rule to plead and plea entered, and therefore in point
here, held that the motion for a plea was a waiver of the right to
move for judgment, and discharged the rule, though the affidavit
of defense disclosed no defense. In Landis v. Kirk, 1 Pears. 77,
Judge Pearson, who was recOf,rnized as an authority on questions
of Pennsylvania practice, cited this case approvingly, although he
put the decision of the case before him on other gt'Ounds. 'While
no opinions were filed in the cases to which we refer, the practice
above noted was accepted as settled law in the Philadelphia courts,
where rules of practice are carefully scrutinized and closely followed
in the cases cited below.
In Johnston v. Ballentine, 1 vVkly. Notes Cas. 626, an affidavit

of defense was filed to a scire facias sur mechanic's lien. The plain-
tiff then entered a rule on defendant to plead, and in pursuance
thereof a plea was filed. A rule, subsequently taken for judgment
for want of a sufficient affidavit of defense, was discharged, the coun-
sel contending, as here, and the court holding, the rule to plead
WilS a w;liver. The case of Fuoss v. Schleines, 15 Wkly. Notes Cas.
192, goes still further. The plaintiff sued. for $109, and the affi-
davit only claimed credit for $28.75, and admitted the balance sued
for was due. The plaintiff afterwards filed. a narr., and ruled the
defendant to plead. Subsequentl,Y he took a rule for judgment for
the amount admitted by the affidavit to be due. This rule was
discharged, the court holding that "a rule to plead is a waiver of
the right to ask for judgment upon the affidavit of defense." As
bearing on the subject, although the evidence of an intent to waive
the right is stronger than here, we refer to O':Neal v. Rupp, 22 Pa.
St. 397, and Duncan v. Bell, 28 Pa. St. 518. In the present ea;;c,
when the affidavit of defense was filed, the plaintliI had the right,
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if he considered it insufficient, to move for judgment, and have its
sufficiency determined. If, instead of availing himself of this right,
which was for his benefit, he sought to compel the defendant to
enter a plea, we think this is an admission on his part of the suffi-
ciency of the defense alleged, or at least a waiver of his right to
test that question. Indeed, since the act of 1887 the case is, if
anything, stronger, for instead of entering a rule and compelling the
defendant to plead he takes the entire matter in his hands, and
himself becomes the actor, and has the plea entered for the defend-
ant without notice to him or action on his part. The effect of
this seems well established in the Pennsylvania practice, is found-
ed on reason, and calculated to promote the orderly administration
of justice. We see no reason why we should establish a different
procedure in the federal practice. The rule is therefore discharged.

SMITH v. MISSOURI PAC. RY. CO.
(CirCUit Court of Appeals, Eighth Circuit. May 29, 1893.)

No. 19G.
PLEADING-AMEND}lENT-ACTION FOR WRONGFUL DEATH.

Where, in an action against a railroad company for causing the death of
an employe, the original petition proceeds ent'irely on the ground of the
company's negligpnce in employing an engineer of known 'incompetence,
an amendment which alleges that the engineer was negligent, and that
he and the deceased were not fellow servants, does not introduce a new
cause of action, but Is only an amplification of the original one, and Is a
proper amendment. 50 Fed. Rep. 760, reversed. Scoville v. Glassner,
79 Mo. 449, distinguished.

In E.rror to the Circuit Court of the United States for the West-
ern District of Missouri.
At Law. Action by Kate Smith against the Missouri Pacific

Railway Company to recover damages for the alleged wrongful death
of her husband. A demurrer to the second count of the amended
petition was sustained, (50 Fed. Rep. 760,) and, plaintiff declining
to plead further, judgment was entered for defendant. Plaintiff
brings error. Reversed.
Statement by THAYER, District Judge:
The plaintiff in error brought an action against the defendant in error on

the 24th day of May, 1882, in the United States circuit court for the western
district of Missouri, to recover damages for the death of her husband, who
was killed 011 the 30th day of November, 1881, in the yards of the defendant
In errol' at Kansas City, Mo., by being run over by a locomotive engine. The
petition that was originally filed in the case was framed under the Missouri
damage act, (Rev. St. Mo. ISS!), § 4425,) and alleged, in SUbstance, that the
defendant company, on November 30, 1881, had in its employ a locomotive
engineer by the name of Murray, who was not a competent, skillful, expe-
l'1eneed, and careful engineer, as said company had reason to know, and did
know, when it employed him, and that it was guilty of negligence in selecting
and appointing such engineer; that said engineer, Murray, on the 30th of No-
vemuer, 1881, by reason of his want of skill, experience, and care, ran a switch
engine, of which he was then in charge, through the defendant company's yards,
at Kansas City, at a dangerous rate of speed, and by so doing ran over and
killed the plaintiff's husband, wllO 'was a wntl'hmall in said yard,;, nnd was
at the time engaged in the careful discharge of Ws duties. The petition fur-


