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woman, a citizen of this nation, to satisfy the debts of her husband."
Id. p. 80.
lt is very well known that the general customs and laws of

the several nations in the Indian Territory relating to the domestic
relations are substantially the same. The device of a trustee
to protect the separate property of a wife from the operation of
the common law was, of course, unknown to the Indians. The
wife's separate property under their customs and laws was such
as she acquired, either before or after marriage, by gift, inheritance,
purchase, or otherwise; and when their customs and laws speak of
the wife's property it has relation to all property so acquired by
the wife, and not to an equitable estate held by somebody in trust
for her, and created by deed, devise, or marriage settlement. The
Indians had no knowledge of these refinements.
We do not mean by anything we have said to foreclose the court

below from ascertaining in any proper mode what the custom
or law of the Oreek nation is on this subject. What is decided is
that the rights of the parties to this suit must be determined by
the custom or law of the Oreek nation applicable to the case, and,
if it shall nGt be made to appear in some proper manner what that
custom or law is, then chapter 104 of Mansfield's Digest, before
referred to, will furnish the rule of decision.
There was evidence tending to show that the wife owned the prop-

erty in controversy, or at least some portion of it. The farm was hers,
and she owned some of the personal property before her husband
came to the Oreek nation; and the additions to the property after
he joined her were derived principally from the products of the
farm, which was cultivated and carried on by the joint labor of the
wife, her children, and the defendant. 'Where the common law as
to the right of the husband to the wife's property has never been
adopted, or has been abrogated, the crops produced on the wife's
land, although the husband contributed his labor towards their
production, are the property of the wife. The ownership of the
farm carries with it at law and in equity the right to its products.
Bish. Mar. Worn. §§ 296--300; Rush v. Vought, 55 Pa. St. 437·-443;
Gage v. Dauchy, 34 N. Y. 293--297.
The judgment of the court below is reversed, and the cause

remanded for a new trial.
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1. WRITS-SERVICE BY PUBLICATIOX-FEDERAL COURTS.
The mode provided by congress (Supp. Rev. St. 1874-91, p. 84) for giving

the federal courts jurisdiction over an absent defendant by publication is
exclusive of any Qither mode; and where the requirements of this provi-
sion are not complied with the court acquires no jurisdiction, and its judg-
ment in the action is absolutely void, though publication was made in
the mode provided by the statutes of the state in which such court sits.
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2. ApPEAL-REVIEW-OBJECTIONS NOT PROPERLY TAKEN.
Exceptions taken to the charge of the court after the jury have re-

tired to consideil' their verdict will not be considered on proceedings in
error.

a. EJECTMENT-EvIDENCE-ADVERSE POSSESSION.
""here defendant in ejectment claims by adverse possession, it is ad-

missible for plaintiff to show that there was a traveled road across the
land, and nothing to prevent stock from straying upon it, and tllat per-
sons other than defendant cut hay on the land.

In Error to the Circuit Court of the United States for the Dis-
rict of Nebraska. Reversed.
C. S. Montgomery, for plaintiff in error.
John M. Thurston, (W. R. Kelly and E. P. Smith, on the brief,)

for defendant in error.
Before CALDWEJ,T, and SANBORN, Circuit Judges, and

THAYER, District Judge.

CALDWELL, Circuit Judge. This is an action of ejectment
brought by the Union Pacific Railway Company against James A.
Bracken to recover the possession of a half section of land in
Merrick county, Neb. It is not controverted that the plaintiff ac-
quired the legal title to the land under a patent issued to it by the
United States in 1875. In addition to a general denial of the aver-
ments of the plaintiff's petition, the answer alleged that the de-
fendant acquired title to the land under two tax deeds, one dated
September 21, 1875, for one-half of the land, and the other dated
January 31, 1876, for the other half, and open, notorious, public,
exe!usive, and continuous adverse possession of the same from
the date of said deeds down to the commencement of the action,
and pleaded the statute of limitations of 10 years. It is conceded
the tax deeds were ineffectual to pass the legal title to the land.
The real controversy in the lower court was over the question
whether the defendant had had the requisite possession of the
land for the length of time required to bar the action under the
statutes of Nebraska. Upon this issue the plaintiff offered, and the
court admitted in evidence, over the objection of the defendant,
what purported to be the record of a judgment of the circuit court
of the United States for the district of Nebraska in an action of
ejectment between the parties to this suit for the land here in
controversy, wherein it was adjudged that the plaintiff in that
action, the Union Pacific Hailway Company, recover of the defend-
ant therein, James A. Bracken, the possession of the premises in
controversy, and that process issue to put the plaintiff in posses-
sion of the same. The plaintiff also offered, and the court ad-
mitted in evidence, over the objection of the defendant, a writ of
possession issued on said judgment on the 10th day of July, 1890,
commanding the marshaJ of the district to remove the defendant
in said action from said premises, and to put the plaintiff in posses-
sion thereof, and the marshal's return thereon, which was as
follows: "I hereby certify and return that I received this writ
on the 10th day of July, A. D. 1890, and I have served the same in
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county, state and district of Nebra!ka, by causing the de-
fendant to forthwith remove from the within-described premises,
and by placing the plaintiff in possession of the same." It appears
from the record offered in evidence that on the 10th day of Feb-
ruary, 1880, the plaintiff in this suit filed in the circuit court of
the United States for the district of Nebraska a petition in an
action of ejectment against the defendant in this suit, asking judg-
ment for the land here in controversy. No summons was issued
in the case. An affidavit of the plaintiff's attorney was filed with
the petition, alleging that the defendant was a nonresident of the
state and district of Nebraska, and that service of summons could
not be had upon him in the district. Thereupon the plaintiff
published in a newspaper a notice, signed by it, directed "to the
said J. A. Bracken, nonresident defendant," stating that said
petition had been filed, and that unless the defendant appeared
and answered the same by the 26th day of April, 1880, judgment
would be rendered against him. This notice was published four
consecutive weeks. The defendant did not appear to the action,
and,_ without other notice or service of process on the defendant,
the court, on the 8th day of :May, 1880, rendered by default the
judgment which was introduced in evidence.
It is claimed in the brief of the defendant in error that the pro-

ceedings to obtain service on the by publication con-
formed to the practice in the state courts in like cases under the
statutes of Nebraska. Whether this claim is well founded or not
we need not inquire. It is certain that they did not conform to
the requirements of the act of congress which authorizes service
on absent defendants in certain cases by publishing an order of
the court directing them to appear. 18 Stat. 472, c. 137, § 8; Supp.
Rev. St. U. S. 1874..91, p. 84, c. 137, § 8. State statutes regulating
the manner of bringing in 'absent defendants by publication are
not applicable to the federal courts. The mode provided by the act
of congress for acquiring jurisdiction over an absent defendant
by publication is exclusive of any other mode, and to render such
service effectual the requirements of the statute must be strictly
pursued. In this case there was a total failure to comply with
the requirements of the act of congress. There was no! order of
the court directing the defendant to appear by a designated day;
there was nothing to show that such an order, if made, could not
have been personally served on the defendant and the person in
possession of the property; and no such order was published for
six consecutive weeks as required by the act. All that was done
was to publish a notice, signed by the plaintiff, for four con-
secutive weeks, warning the defendant to appear. The court b.v
this proceeding acquired no jurisdiction in the case, and its judg-
ment and all proceedings had thereunder, including the writ and
return thereon, were nullities, and inadmissible in evidence for that
reason.
In the brief of the counsel for the defendant in error it is not

suggested that this was a harmless error. On the oontrary, the
V.56I!'.llO.7 -29
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contention in the brief is that this record "was in itself conclusive
evidence that the continuity of the alleged adverse possession
was broken;" that "in the eye of the law the judgment gave the
plaintiff the possession itself;" that "it interrupted the running
of the statute," and the plaintiff thereafter remained in possession
as a mere trespasser; and that the marshal's return on the writ
imports verity and cannot be contradicted. It is highly probable
the defendant in error did not, on the trial of the cause before
the jury, claim any lells benefits from this record than are claimed
for it in this court. Referring to the return on the writ, the court
told the jury: "That would show that the plaintiff went into
possession. That fact must be considered." From the importance
attached to this evidence and the claims based on it by the plain-
tiff and the trial court it is quite clear to our minds that its ad-
mission was prejudicial to the defendant.
Several assignments of error relate to the court's charge to the

jury. The bill of exceptions states that "the defendant's attorney
gave notice in court that he desired to have exceptions noted to
the charge of the court, and to certain portions of the same, but
not in the presence of the jury, nor until after the jury had retired
to consider the verdict." Exceptions taken to the charge of the
court after the jury have retired to consider their verdict will not
be considered by this court; Price v. l'ankhurst, 53 Fed. Rep. 312,
3 C. C. A. 551.
H is 'assigned for error that the court permitted the plaintiff to

show that there was a traveled road across the land, and that there
was nothing to prevent stock from straying upon it, and that per-
sons other than the defendant cut hay upon the land. We see
no objection to this testimony. The question at issue was the
duration, nature, and quality of the defendant's possession of
the land. The character of the possession could only be deter-
mined by showing the condition of the land, and the use made of it.
The defendant claimed and exercised this right, and he could not
object to the plaintiff's introducing in rebuttal any evidence hav-
ing a tendency to show that his possession was not actual and
exclusive. Any evidence tending to throw light on the nature, ex-
tent, and character of the defendant's possession was relevant.
It is assigned for error that the court did not specifically tell

the jury that a single casual trespass upon the land by cutting hay
and trespasses thereon by way of driving across it would not
destroy the exclu8ive character of the defendant's possession, and
that the court did not define to the jury with sufficient fullness
and particularity the terms "adverse," "notorious," and "exclusive"
possession, as applicable to the facts of the case. No exception
was taken to the charge upon these grounds at the trial. If the
defendant desired the jury instructed more fully and specifically
on the points mentioned than was done by the court in its charge
in chief, he should have preferred a request in due form, and at
the proper time, for that purpose. For the error in admitting in
evidence the void judgment, writ, and return the case is reversed
and remanded, with instructions to grant a new trial.
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1. RAILROAD COMPANIES-NEGLIGENCE-OVERHANGING STRUCTURES.
Railway companies are under an obligation to all persons who have a

right to be on top of their trains in the discharge of any duty to so con-
struct overhead bridges that they will not cause any peril that can easily
and without any great outlay be avoided; and if any dangerous overhang-
ing structures are for any reason maintained, it is the company's duty,
10 the exercise of ordinary care, to give warning, either verbally or by
suspended "whip lashes," to persons thus exposed.

2. CARRIERS-NEGLIGENCE-INJURIES TO CATTLE }fEN -COKTRIBUTORY NEGLI-
GENCE.
Plaintiff, who was in charge of car loads of stock on a freight train, went

forward while the train had stopped to examine his stock. The train
started suddenly, anti, finding that its speed would be too great to admit
of his boarding the caboose from the ground, he got upon the top of the
train, and began to walk on the cars back to the caboose, as it was cus-
tomary for cattle men to do under the circumstances. He did not look
around towards the frout of the train, and was soon struck by a bridg'l,
of whose location he had no knowledge or warning, and was e;everely
injured. Held, that he could not be said, as matter of law, to be guilty
of contributory negligence.

8. SAME-EvIDENCE OF CUSTOM.
Evidence is admissible that It was customary for cattle men, under such

circumstances, to walk on the top of the cars, and that the rallroad com-
pany was aware of such custom, and acquiesced in it.

4. SAME-INSTRUCTIONS-DEGREE OF CABE.
Defendant cannot complain of an instruction that the plaintiff was a

passenger, and that carriers must exercise the highest degree of care
towards passengers, where the court adds that the general rule should
not be applied to one who becomes a passenger on a freight train for
the purpose of looking after his stock, because the circumstances are
different.

In Error to the Circuit Court of the United States for the North-
ern District of Iowa.
This was an action by C. C. Carpenter against the Chicago, Mil-

waukee & St. Paul Railway Company, in which there was judgment
for plaintiff, and defendant brings error. Affirmed,
Statement by THAYER, District Judge:
This case was submitted to the jury on testimony which tended to establish,

and practically did establish, the following state of facts: Carpenter, the
defendant in error, is a fanner and stock dealer. On December 3, 1889, he
started from Marion, Iowa, for Chicago, Hl., in charge of two car loads of live
stock, over the railroad of the plaintiff in error. He was accompanied by
another stock dealer and acquaintance of his, named Paul. who also had two
car loads of live stock. '1'he four cars of stock in question were placed at the
forward end of the train, next to the engine. The train contained 23 cars,
including the caboose. At a station calleti Elwood the train stopped to take
coal anti water, at about 3 o'clock P. M., Hnd, as is customary with persons
in charge of stock, Carpenter went forward from the caboose, where he had
been riding, to examine the stock. Before he had completed the examination
of the four cars, the engine gave the signal for starting, and ]lulled out on
a slight down grade. Finding that it would be impossible to go back' by the
side of the train and to board the caboose, owing to the speed it would
attain, he climbed upon one of the forward cars, intending to walk back to
the caboose along the running board on the roof of the cars, HS brakemen
are in the habit of doing. On reaching the top of the car on which he had


