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case liable. Here it is not pretended that there was any fraud-
ulent conduct on the part of the defendant. There that claim was
made, and it constituted the ground of the dissenting opinion of
two of the justices of the court. If the holding of the stock as
pledgee rendered the warehouse company liable under the statute,
it could not have relieved itself of that liability by causing the
stock to be placed upon the books of the bank, and a certificate
therefor to be issued in the name of one of its irresponsible em-
ployes; for the same case declares it to be well settled that a
liability incurred cannot be so avoided. The warehouse company
was without any liability, because, being pledgee only, it was not
the real owner of the stock, and it was not liable as the apparent
owner because it did not appear upon the records of the bank as
such apparent owner; and hence no one could have been misled
by its acts.

Applying this reasoning to the case at bar, the defendant bank
must be held not liable, If, as held in Anderson v. Warehouse
Co., a pledgee is not liable because not the real owner of the stock,
it is manifest that the record of the truth upon the books and
certificate of the bank that the stock is held in pledge cannot ren-
der such pledgee liable. Any and every person dealing with the
bank is thereby apprised that the pledgee only holds the stock
as security for some debt or obligation, and that the real owner of
it is the pledgor, to whom he must look for the statutory liability.

It results that there must be judgment for the defendant, and
it is 8o ordered.

TOSTER et al. v. CLEVELAND, C, C. & ST. L. RY. CO.
(Circuit Court, S. D. New York, June 15, 1893.)

1. FEDFg{AL CoURTS—JURISDICTION—DIVERSE CITIZENSHTIP — DENIAL-—BURDEN
oF Proor.

‘Where diverse citizenship is sufficiently alleged for the purpose of show-
ing federal jurisdiction, but is denied by defendant, the burden of proof
is on defendant, and, if no proof is offered, the jurisdiction is sustained;
and this rule is not changed in those states under whose statutes (adopted
by Rev. St. § 914) the denial must be made in the answer.

2. CARRIERS—DISCRIMINATION—INTERSTATE COMMERCE LAW.

The action of a railroad passenger agent in guarantying that a theater
troupe, to whom he sells a party-rate ticket, shall arrive at their destina-
tion at a given time, is not the giving of an undue or unreasonable prefer-
ence or advantage, within the meaning of the interstate commerce law,
(24 Stat. 380, § 3.)

3. PAROL EVIDENCE—ADMISSIBILITY.

In an action to recover damages against 8 railroad company for failure
to carry plaintiffs’ theater troupe to their destination on time, whereby
they missed their engagements, it was not error to permit plaintiff to give
oral evidence that he was to receive 75 per cent. of the box receipts,
although the agreement to that effect was in writing.

4, MEASURE OF DAMAGES—BREACH OF CONTRACT.

In such an action, plaintiffs are entitled to recover the damages suf-
fered on account of the engagements actually missed by the delay; but
damages acerning on account of other engagements, which they might have
kept but for the breaking up of the troupe through failure to pay the
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performers, which failure was due to the loss of the box receipts of the
engagements missed, are too remote to have been in the contemplation of
the parties, and cannot be recovered.

At Law. Action by William H. Foster and others against the
the Cleveland, Cincinnati, Chicago & St. Louis Railway Company
to recover damages for breach of contract. Verdict and judgment
for plaintiffs.

Henry Melville, for plaintiffs.
Joseph M. Keatinge and John T. Dye, for defendant.

WHEELER, District Judge. This suit is brought for not carry-
ing the plaintiffs’ opera troupe from Peoria, Ill, to Louisville, Ky.,
on time. The complaint alleged that the plaintiffs were citizens
of New York. The answer denied this allegation. Upon the trial
the plaintiffs’ evidence tended to show that their troupe was at
Peoria on Saturday, December 6, 1890, and was well known, and
very valuable, for which they had a series of engagements, be-
ginning Monday evening, December 8th, at Louisville, and other
southern cities; that a district passenger agent of the defendant,
having authority to make rates for transportation of passengers,
and assuming to have full authority, applied to them to go over
his line, and was informed, in detail, that not to arrive at Louis-
ville at about 8 o’clock Monday morning would be very disastrous
to the company and the engagements, and upon it guarantied that
for the regular party rate the troupe should have a through car
leaving Peoria at about 7 o’clock Sunday evening, over the defend-
ant’s line to Crawfordville, and over the Monon line to Louisville,
and arrive there at about 8 o’clock Monday morning; that they
arrived Tuesday, and were too much fatigued, from the delay and
exposure, to play that evening, and were broken up, and engage-
ments were lost. The defendant’s evidence tended to show that
the agent had no authority to make special contracts, and that
no guaranty was given. No evidence was given as to the citizen-
ship of the plaintiffs, nor question made about jurisdiction. The
jury was charged that private limitations upon the agent’s au-
thority would not govern, umless disclosed, and to find for the
plaintiffs, if the guaranty was given, and for the defendant, if not.
They found for the plaintiffs with $750 damages for the loss of
the engagement for Monday evening, $500 for the loss of that
Tuesday evening, $3,750 for loss of rest of engagements, and $5,000
for breaking up the troupe.

The defendant, on this motion for a new trial, insists that the
verdict should be set aside for want of proof of citizenship to give
jurisdiction; for want of authority of the agent to give the guaranty;
because the guaranty would be contrary to the interstate commerce
laws, and void; and because one of the plaintiffs was permitted to
testify that their share of the gross receipts would, under a written
contract for the opera house, be 75 per cent., without producing the
contract, or accounting for its loss, further than to show that it was
in the hands of an agent who, on inquiry for it, had written that it
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was in his trunk, which had been lost; and for newly-discovered
evidence as to the value of the troupe.

Before the act of 1872, (Rev. St. § 914,) beyond doubt, where
jurisdiction of the courts of the United States was alleged, the
burden, both of allegation and proof, rested upon whomsoever
would defeat it. Sheppard v. Graves, 14 How. 505. By the laws
¢f New York, Ohio, and some other states, adopted by this statute,
such allegations must be made in the answer. Draper v. Spring-
port, 15 Fed. Rep. 328; Refining Co. v. Wyman, 38 Fed. Rep. 574.
If these statutes changed the form, mode, and time of such plead-
ing, they did not obviate the necessity, nor alter the burden, of
proof. Hartog v. Memory, 116 U. 8. 588, 6 Sup. Ct. Rep. 521; Re-
fining Co. v. Wyman, 38 Fed. Rep. 574. And, if this denial was a
sufficient allegation of want of diverse citizenship, under the act
of 1875, there was no proof to make the want appear, as that act
requires. Barry v. Edmunds, 116 U. 8. 550, 6 Sup. Ct. Rep. 501.
Thus the original allegation of citizenship has not been overthrown,
as required by law to defeat it, but has stood.

That private limitation upon the authority of the district pas-
senger agent, not disclosed, would not bind the plaintiffs in deal-
ing with him, within his apparent and assumed authority, would
seem to be elementary. Butler v. Maples, 9 Wall. 766.

The interstate commerce law made giving “any undue or un-
reasonable preference or advantage to any particular person, firm,”
ete, unlawful. 24 Stat. 380, § 8. If this guaranty was such undue
or unreasonable preference or advantage, no action would arise
upon it. That the transportation was had upon party-rate tickets
did not make anything about it undue or unreasonable. Interstate
Commerce Commission v. Railroad Co., 145 U. 8. 263, 12 Sup. Ct.
Rep. 844. The transportation was not, and was not to be, any dif-
ferent from what any party might have had upon the same train.
The substance of the guaranty was that such connection should
be made at Crawfordville as would take the troupe through in time.
This was not anything undue, but was what was due, and if it
was not undue it was not unreasonable. If the connection had
been made, and the arrival at Louisville accomplished, exactly as
the agent of the defendant guarantied they should be, the defend-
ant would have incurred no penalty or liability, and have broken
no law. Therefore the guaranty dces not seem to be void because
against law.

This action is not brought upon the written contract by which
the plaintiffs were to have 75 per cent. of the gross receipts for
performances; neither was it between these partiecs. The extent
of the plaintiffs’ interest in the receipts lost by being kept from
performance was important only upon the question of damages.
What one of the plaintiffs testified to was this interest, which was
none the less admissible because a written contract would show
the same thing. Bank v. KXennedy, 17 Wall. 19,

No valid reason has been made to appear for setting aside the
finding for the plaintiffs. The verdict, as to damages, is special,
and judgment may be rendered upon it according to the extent
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to which the defendant should be held liable. The loss of the
performances advertised for Monday and Tuesday evenings,
for which the jury found $750 and $500, respectively, was a
direct consequence of the delay on the journey; but that de-
lay did not prevent keeping other subsequent engagements. The
breaking up of the troupe was due to failure to pay the perform-
ers. The expected receipts for Monday and Tuesday evenings
would have enabled the plaintiffs to pay them; but a like amount
of money from any other source would also. The breaking up
of the troupe prevented keeping further engagements, and the
loss, after that of the two performances which the delay pre-
vented, was the consequence of not paying the performers. The
damages would be such as the parties contemplated, in make.
ing the arrangement, would follow from the failure to carry it
out. The loss from failure to arrive in seasen to give perform-
ances which the parties knew the troupe was going to Louisville
to give would come fairly within the contemplation of the parties.
The loss from failure to pay the performers would not.

The defendant does not appear to have used such diligence about
discovering the new evidence as to require or justify setting aside
the verdict for it, if material. This conclusion, however, renders
it wholly immaterial.

Motion denied. Judgment on verdict for $1,250,

WARD v. BLAKE MANUF'G CO.

(Circuit Court of Appeals, Eighth Circuit. May 1, 1893)
No. 202.

1. FEDERAL COURTS — JURISDICTION — DIVERSE CITIZENSHIP —CORPORATIONS—
PLEADING.

An averment that plaintiff “is a corporation organized and domiciled in
the state of New York,” sufficiently shows that the corporation is a citizen
of that state, within the provision of the acts requiring diverse citizenship
to give jurisdiction to the federal courts.

8. EvioENCE—RELEVANCY.

In an action to recover the price of certain pumping machinery the
answer averred that the water cylinders were too weak for the pressure
made upon them. Held, that for the purpese of 'disproving this allegation
it was competent to introduce evidence that plaintiff had put up pumps
in avother city, made from the same patterns, and identical in all re-
spects, which pumped successfully against a static head much greater
than that of defendant’'s pumps.

8. 8AME--EvIDENCE MADE COMPETENT BY ADVERSE PARTY.

When one party testifies as to conversations leading up to a written
contract determining the rights of the parties, it is not error to permit
the other party to give evidence as to the same matters, though all
the evidence was strictly inadmissible,

4 BAME—REVIEW—GENERAL OBJECTIONS.

An alleged error in the admission of evidence will not be considered
by an appellate court when the record merely recites that the com-
plaining party “objected” and “excepted.” U. 8. v. Shapleigh, (8th Cir-
cuit) 4 C. C. A. 237, 54 Fed. Rep. 126, 12 U. S. App. 26, followed.

5. SALE OF MACHINERY—ACTION FOR PRICE—DEFECTS—BURDEN OF PrROOF—IN-
STRUCTIONS.

In an action to recover the price of machinery sold the defense was that

the machinery was defective. There had been breakages, which defend-




