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by the evidence continue, was to be held by the city and used for
drainage purposes, it follows that the city is entitled to and ought
to hold the same for that purpose.

The decree must be, therefore, that the receiver reconvey to the
city of New Orleans the said drainage machine and the square of
land uwpon which it is situated, to be held by it according to the
terms of the act of 1871, § 9.

HARTFORD FIRE INS, CO. et al. v. BONNER MERCANTILE CO.
(Circult Court of Appeals, Ninth Circuit. May 18, 1893.)
No. 72.
1. ARBITRATION AND AWARD—SUBMISSION—CONSTRUCTION—UMPIRE.

The agreement between insurer and insured to submit to arbitration the
amount of damage suffered by fire provided that each party should ap-
point an arbitrator, by whom the loss should be “estimated and appraised
in detail, together with a third person to be selected by them, who shall
act as an umpire to decide between them in matters of difference only;
and the said three persons, or any two of them, shall a true return and
award make,” ete. Held, that such third person was constituted an um-
pire, and not a third arbitrator to act with the other two in making the
estinrates; and this though his decision is not, under the terms of the
instrument, to be binding, unless concurred in by one of them. 44 Fed.
Rep. 151, atfirmed.

2. SAME—PROCEDURE OF UMPIRE.

On a Lill by the insurer to set aside the award it was shown that the
two arbitrators examined each item of stock of goods in question, and
each stated his estimate of the damage suffered by it, without discussion,
or endeavor to reconcile confiicting estimates; that the umpire was pres-
ent, and examined some few articles, but refused to decide any differences
appealed to him at the time, stating that he would settle themn when
apprairement was ended; that one arbitrator fixed the damage at $5,000,
the other at over $115,000; that the umpire then took their inventories,
having made few memoranda himself, locked himself in a room with sev-
eral clerks, and after three days made an award of $60,000, which one
of the arbitrators concurred in. Held that, in view of the faet that the
submission constituted him an umpire, his mode of making his award was
not such as to invalidate it, and no ground is shown for setting it aside.

8, SAME—EXCESSIVE AWARD.

The court cannot consider the objection that the award was excessive,
in the abscnce of a showing of corruption or partiality on the part of the
arbitrators, or of fraud in the opposite party.

4., SaME—UNXDUE INFLUENCE.

The fact that the umpire and the arbitrator appointed by the insured
partook of the hospitality of the insured while the umpire was making
up his award cannot be urged, in argument on appeal, as a ground for
invalidating the award, where it was not so set forth in the bill, and com-
plainants did not amend so as to avail themselves of it after the fact was
brought out in evidence.

5. SAME—PARTIES—JURISDICTIONAL AMOUNT.

All the insurers of the property damaged joined in the submission, and
afterwards jeined in the bill to set aside the award. As the proportional
liability of some of them, under the award, was less than $2,000, the
court dismissed the bill as to them. Hedld, that this was error, for the
controversy wuas single, the amount in controversy being the amount of
the award.

‘Appeal from the Circuit Court of the United States for the Dis-
trict of Montana.
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In Equity. This was a suit by the Hartford Fire Insurance Com-
pany and others against the Bonner Mercantile Company to set
aside an award of arbitrators. A demurrer to the bill was over-
ruled, and an injunction granted. 44 Fed. Rep. 151. Subse-
quently the court dismissed the bill as to some of the complainants,
for want of jurisdiction, and, as to the rest of them, found the issues
for defendant, and dismissed the bill on the merits. Reversed.

T. C. Van Ness, H. G. McIntire, and L. A. Redman, for appellants.
M. Kirkpatrick and Forbis & Forbis, for appellee.

Before GILBERT, Circuit Judge, and HAWLEY and HANFORD,
District Judges.

GILBERT, Circuit Judge. The Hartford Fire Insurance Company
united with a number of other insurance companies in bringing a
bill to set aside an award of arbitrators which was made in pur-
suance of an agreement between the insurance companies and the
Bonner Mercantile Company, to determine the amount of loss
incurred by the latter on account of a certain fire. The property
injured by the fire consisted of a large stock of general merchandise,
of the value of more than $200,000. The damage was partly from
the fire, and the water used to extinguish the same, but was chiefly
claimed to consist in injury from smoke.

Under an agreement of arbitration, the terms of which are re-
ferred to hereafter, two arbitrators were selected by the respective
parties,—G. E. Rockwood, by the mercantile company, and Joseph
P. Treaner, by the insurance companies. These two made selec-
tion of H. Schurmeier, of St. Paul, to act as the third party men-
tioned in the agreement. Pending the arrival of Schurmeier,
Treaner and Rockwood began the inspection of the stock. Treaner
found the smoke damage to be practically nothing, while Rockwood
began by estimating such damage at 8 or 10 per cent., but a day
or two later, as the examination proceeded, placed his estimate of
such damage at an average of about 50 per cent. on the cost of the
goods. The evidence would indicate that there was little or no
discussion between these two appraisers concerning the estimates
thus given. Treaner’s testimony is that he frequently, and from
the first, called upon his associate to specify wherein the damage
claimed by him consisted, and that he often called Rockwood’s at-
tention to the fact that the goods claimed by him to be injured
were in fact wholly uninjured, but that Rockwood refused to dis-
cuss the points of difference, and answered all arguments by
saying, “We will leave it to the third man” Rockwood, on the
other hand, admits that there was no discussion, but attributes
that fact to the insulting language and demeanor of Treaner to-
wards him, which he says rendered amicable discussion between
them impossible. The two appraisers continued in this manner
going over the stock and causing their widely divergent estimates
to be entered in books of inventory, until the arrival of Schurmeier.

When Schurmeier arrived, his attention was called to what had
teen done, and the failure of the two appraisers to agree. He
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therenpon went over with Treaner the goods that had been exam-
ined up to date, and then proceeded with both Rockwood and
Treaner to examine the remainder of the stock. During the whole
of the examination, Schurmeier persistently refused to discuss
the matters in controversy, or to express an opinion upon the dan-
age to any item of the goods, or upon the opposing claimg of the
other two, although often called upon by both to decide the points
upon which they differed. He allowed them to proceed to the end
in the manner in which they had begun. The goods were over-
hauled. Clerks wrote in books, in separate columns, the cost price,
the quantity, the damage estimated by Treaner, and the damage
estimated by Rockwood. During the examination, Schurmeier
generally stood by, and saw the goods. At times, he examined them
closely. At other times, he was paying little or no attention.
Occasionally, he made some memoranda of his own in a small
notebook. The examination was concluded late upon a Saturday
night. Upon the following Monday morning, Schurmeier took the
books containing the entries of the appraisers to his room at an
hotel, and requested that the two appraisers remain within con-
venient call, and that he have a clerk to assist him, stating that
he intended to get through, and leave for St. Paul, that afternoon.
Later in the day he sent for one more clerk, and still later for four
more. With these six clerks he remained in his rooms, with locked
doors, until Wednesday afternoon. He then called in the apprais-
ers, and read to them his award. The estimate of the total loss,
as found by Treaner, was $5,000. The estimate of Rockwood was,
in the aggregate, over $115,000. The total award found by Schur-
meier was $60,624.73. As soon as the award of Schurmeier was
declared by him, the insurance companies, through their repre-
sentatives, made protest against his method of arriving at his
award, and his refusal to discuss the items of the loss w1th the
other arb1trators, and made demand that such discussion and con-
sideration of the elements of the damage be had. Schurmeier made
no reponse to the protest or the demand. Rockwood agreed to
accept the award of Schurmeier as conclusive, and the same was
signed by Schurmeier and Rockwood as the award of arbitration.

“The allegations of the bill, upon which it is sought to set aside
the award, and which are clalmed by the appellants to be sus-
tzined by the evidence, are, in substance, the following:

(1) That the award was excessive, and that the actual loss did
not exceed $5,000.

(2) That Rockwood, in placing bis estimate upon the damage,
did not act upon hls own judgment, or upon any inv estlgatlon
made by him, but acted under the direction of the defendant, with
the intent that the defendant should receive a larger award than
was justly due.

(3) That Schurmeier did not act with Rockwood or Treaner, or
with either of them, in appraising the loss, or in deciding any
of the matters submltted to arbitration, but that Schurmeler
having obtained the result of the estimation and determlnatlon
of the others, separated himself from the said arbitrators, and
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by himself, without the advice, counsel, or assistance of said
arbitrators, or either of them, proceeded to determine arbitrarily,
and without examination of the property, the loss to the same,
and arbitrarily and unjustly did determine said loss to be $60,-
624.73.

(4) That Rockwood, at the instigation of the defendant, united
with said Schurmeier in rendering an award, but that in fact they
did not examine into the loss, and did not consider the condition
of the property at the time of the fire, and did not make proper
deduction for depreciation of property saved.

The determination of the validity of the award must depend
upon whether Schurmeier was an umpire to decide points of differ-
ence between the arbitrators, or was a third arbitrator to act
with the others in arriving at a determination of the loss. If his
relation was that of arbitrator, the irregularity of his proceeding
was clearly such as to invalidate the award. He refused to dis-
cuss the evidence, or to act with the other arbitrators. He sepa-
rated himself from the others, to make his award, in the seclusion
of his room, without access to the damaged goods, and without
other data than the estimates of Rockwood and Treaner, and the
cost price of the goods. He evidently arrived at his results by
dividing the difference between the two arbitrators. There is
evidence that he occasionally consulted some meager memoranda
of his own, written upon a sheet of paper, or upon a pocket note-
book. But when the vast number of the items of the stock is
considered, and the impossibility of retaining in the memory, un-
aided by memoranda, a recollection of the extent of the injury
to each parcel of the goods, it is impossible to arrive at any con-
clusion other than that Schurmeier arbitrarily adopted an estimate
that practically lay midway between the estimates made by Rock-
wood and Treaner.

The agreement under which the loss was submitted to arbi-
tration provided that the amount thereof should be “estimated,
determined, and appraised in detail by G. E. Rockwood and
Joseph P. Treaner, together with a third person, to be mutually
selected and appointed by them, who should act as umpire
to decide between them in matters of difference only, and that
the said three persons, or any two of them, should a true re-
turn and award make, under oath, of the sound value and loss
and damage,” ete., “and that the persons so selected as aforesaid
should arrive at the actual cash value as sound, and the amount
in money of loss or damage actually caused by the fire” The
terms of this agreement are ambiguous. While the third man is
therein referred to as an “umpire,” the use of that term is not
necessarily decisive of his relation to the arbitration. The whole
of the agreement must be considered, to determine what was the
intention of the parties. There is in the agreement, first, a gen-
eral expression of the fact that the goods are to be examined in de-
tail by the two arbitrators named, together with a third, who shall
be chosen by them. These words, unaffected by the remainder of
the agreement, would clearly indicate that all three were to be
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arbitrators, and to act as such. But the words which immedi-
ately follow particularly designate the duties of the third man, and
confer upon him a specific function aside from that of arbiter. He
shall “act as umpire, and decide between the others in matters of
difference only.” These words contain a specific definition of the
duties of the third man, and they confrol the general terms clse-
where found in the agreement. The whole instrument amounts
to a stipulation that the method in which the third man shall ex-
amine the goods in detail together with the others, and an award
make, is by acting as umpire between the other two. The further
provision that two of the three must agree upon an award does
not affect the duties of the umpire, or deprive him of his charac-
ter as such. The parties to the agreement, in making that pro-
vision, have only given expression to their caution by stipulating
that the award of the umpire shall not be conclusive of their re-
spective rights unless it shall be such as to meet the approval of
at least one of the arbitrators. Viewed in the light of his duties
as umpire, there is nothing proven in the evidence which would
invalidate the award made by Schurmeier. There is no doubt
that the umpire decided the points of difference between the ar-
bitrators, and, having done so, and his award having met the ap-
proval of one of the arbitrators, his judgment is conclusive, how-
ever erroneous the court may be inclined to consider it. Morse,
Arb. 164, 197, 293, 316, 320; Water Power Co. v. Gray, 6 Metc.
(Mass.) 131; Pulliam v. Pensoneau, 33 Il 375.

The objection urged by the appellants, that the award is excess-
ive, is one that is unnecessary for us to consider. Much testimony
was taken upon the issue thus raised, but the settled doctrine of
the decisions precludes an investigation of the question of the
measure of damages, unless there was corruption or partiality of
the arbitrators, or misconduct during the course of the hearing,
or fraud in the opposite party. It is not necessary that the award
conform to what would have been the judgment of the court. It
is sufficient that it was arrived at in pursuance of the terms of
the agreement voluntarily adopted by the parties. Underhill v.
Van Cortlandt, 2 Johns. Ch. 350.

It is claimed that the defendant was guilty of misconduet which
should invalidate the award. Such misconduct is said to consist
in the fact that, during the time Schurmeier was making up his
award, he and Rockwood were invited to the house of Mr. Connell,
the vice president and manager of the Bonner Mercantile Company,
and, in response thereto, accepted his hospitality. The extent of
the entertainment furnished to the invited guests on this occasion
does not appear. It is impossible for the court to say how far the
social influence thus exerted may have affected the award. With-
out discussing the question whether this misconduct was sufficient
to impeach the award, it is sufficient, so far as this case is con-
cerned, to point to the fact that the complainants, in drawing their
bill, did not set forth these facts as ground for setting aside the
award, and, after the conclusion of the evidence, did not see fit to
ask leave to amend, so as to avail themselves thereof.
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On the trial in the circuit court the bill was dismissed, as to
certain of the complainants, on the ground that since their respec-
tive proportionate liability for the amount of the. total loss, as
fixed by the award, was less than $2,000, their contention with the
defendant does not present a controversy within the jurisdiction
of the court. All of the policies were issued for an amount in
excess of §$2,000, but each contained a provision limiting the liabil-
ity thereunder, in case of loss, to such proportion of the entire loss
as the amounnt of the policy bears to the whole amount of insurance
upon the property. The question arises, what is the amount in
controversy in this suit? Is it the whole sum of the award, or
are there several distinct amounts involved, namely, the various
proportions of the loss which will fall upon the several insurance
companies under their respective policies? To determine this
question it is necessary to consider the origin of the award, and the
purpose of the present suit. All of the insurance companies, upon
the one part, joined with the insured, upon the other part, in an
agreement for arbitration to determine the gross amount of the loss.
Under the agreement, evidence was heard upon the one issue thus
presented, and upon no other. The amount was determined, and
the decision of the arbiters bound all the parties. So far as the
amount of the loss is concerned, no further controversy was permis-
sible. The award arose out of the common agreement of all of the
insurers. The object of this suit is to set it aside upon allegations
and evidence common to all the parties assailing the same. This
suit does not determine the ultimate liability of the insurance
companies. The subject in controversy, therefore, is the validity
of the award,—shall the award stand, or shall it be set aside,—and
the amount in controversy must be held to be the amount of the
award, which is the subject of the suit. If the final decree in the
case were a final determination of the matter, establishing and
enforcing the ultimate liability of each insurer, there would be
good reason for holding that the amount of that ultimate liability
so apportioned to each is the amount in controversy. But such
is not the case. This suit is not conclusive or determinative of the
liability of the insurance companies to pay any fixed sum under
their respective policies. No execution can be issued upon the
decree that is to be entered herein. The payment of the award
cannot be enforced in this suit. To accomplish that result, other
actions must be brought, and other judgments obtained. With those
actions, and the amounts that shall be in controversy when they
shall be brought, this court has nothing to do. It has been re-
peatedly held by the supreme court, in cases where the jurisdiction
of the court is made to depend upon the amount in controversy,
that the question is determined by the amount involved in the par-
ticular case, and not by the contingent loss either of the parties
may sustain by the probative effect of the judgment, or by its col-
lateral effect in another suit. Grant v. McKee, 1 Pet. 248; Secu-
rity Co. v. Gay, 145 U. 8. 123, 130, 12 Sup. Ct. Rep. 815; Washing-
ton & G. R. Co. v. District of Columbia, 13 Sup. Ct. Rep. 64.

So far as concerns the dismissal from the suit of certain of the
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complainants, the decree appealed from is modified, and said parties
are reinstated as complainants in this suit. In all other respects
the decree is affirmed, with costs to the appellee.

GREEN et al. v. TERWILLIGER et al,

(Circuit Court, D. Oregon. August 29, 1892)

1. SUITSIN Equity 10 SET ASIDE DEED AND WILL—HISTORY AND CHARACTER
OF SUIT.

In 1848 Mrs. Philinda Green, then a widow, was married to James
Terwilliger, a widower. In 1850 they took up a donation claim, contain-
ing 630 acres of land, then outside, but now within, the city limits of
Portland, Or., the east half of which was designated in the patent as the
property of the wife. At the time of the marriage, Mrs. Green had two
sons, named William O. and Calvin. By her second marriage she had
two daughters, one of whom died. The other, Julia Viola, was named in
the will as sole heir. At the time of her marriage to James Terwilliger she
was unable to write, and her husband thereafter taught her how to write
her own name. A deed (X) bearing date September 2, 1872, was offered
in evidence, purporting to be a deed from Philinda Terwilliger and James
Terwilliger, of the east half of the donation claim, to the daughter, Julia
Viola Terwilliger. A will bearing date August 14, 1873, was offered in
evidence, purporting to be the will of Philinda Terwilliger, bequeathing
to her daughter, Julia Viola Terwilliger, the east half of the donation claim,
and to her son William O. Green a clock which she had brought across the
plains. On August 14, 1873, the date of the execution of the will, her son
Calvin Grecn was murdered at Eureka, Nev., but the fact of his murder
was not known until a week thereafter. Philinda Terwilliger died October
19, 1873. This suit was commenced by complainants, the widow and
heirs of William O. Green, deceased, in March, 1889, to obtain a decree
for the discovery, production, and cancellation of the deed and the will,
and to have the same set aside as false, forged, and fraudulent instruments;
and about one month thereafter the will was proven up, and admitted
to probate, in the county court of Multnomah county, Or. The conten-
tion on the part of the complainants is that the deed and will are forged
instruments, and on the part of the defendants that the deed and will
are genunine and valid, (Ifor further facts, see opinion.) Decree rendered
in favor of complainants.

2. JurispictioN OF UNITED STATES COURT—STALENESS OF CLAIM.

A demurrer was interposed to complainants’ bill upon the ground that
the court had no jurisdiction of this suit. This demurrer was overruled.
An answer was then filed, denying that the dced or will were false or
forged, and alleging that both instruments were genuine. Upon the trial
the defendants, for the first time, contended that the complainants’ claim,
as made in the bill, was stale. Hcld that, if the bill was defective, in not
clearly stating at what particular time complainants were informed of
the existence of the disputed documents, cbjections thereto upon that
ground should have been earlier made, by demurrer or otherwise, and
that under the pleadings, and upon all the facts and circumstances of
this case, the defendants were not in a position to make this claim.

& JOMPARISON OF HANDWRITING—EXPERT TESTIMONY.

Where testimony is admissible as to comparison of handwriting, care
should be taken that the standard of comparison is genuine. The testi-
xony of experts should be confined to a comparison of the disputed sig-
watures with the admitted or clearly-proven genuine signatures.

4. SAME—ADMISSIBILITY OF EXPERT TESTIMONY—LAWS 0F OREGON —STATUTES
or UNITED STATES.

Under the laws of Oregon, (1 Hill's Ann. Laws, § 765,) and section 858
of the Revised Statutes of the United States, the testimony of expert
witnesses, by comparison of handwriting, is clearly admissible.



