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of the stockholders. The opinion in the case of Scovill v. Thayer,
105 U. S. 143, does not conflict with this view. 'l'here, where the
corporation, so far as it could do so, had released the obligations
of the stockholders, the court held that they were not bound to
pay anything until the necessary amount was at least approximate-
ly ascertained. The use of the word "approximately" would seem
to show that the court did not mean that the obligations of stock-
holders were absolutely limited in the way suggested. The de-
cision in Hawkins v. Glenn, supra, that for the purposes of an action
at law similar to that sought to be enjoined herein the decref's
against the corporation bind the stockholders, seems to me to lJP
conclusive on this point; for, if the stockholder is bound only to
pay what is needed to pay debts, if to compel him to pay more is to
violate his strict rights, how can it be that the amount to be paid
can be determined without his presence without allowing him to
offer and object to evidence, to argue, and, if error is committed,
to appeal? Let a decree be entered dismissing the bill.

CITY OF NEW ORLEANS v. GURLEY.
(Circuit Court, E. D. Louisiana. May 25, 1893.)

No. 12,085.
MUNICIPAL CORPORATIONS-DRAINAGE-CONSTRUCTION Oll' LAWS.

By Act No. 30, Acts La. 1871, p. 75, the whole matter of drainage in
New Orleans was transferred from the drainage commissioners appointed
under prior acts to the city itself; and section 9 thereof required the com-
missioners to transfer all moneys, real estate, and other property under
their control to the city board of admlnlstrators. The section then pro-
vides that "all property not money, so received, shall be held in trust for
the payment of said Mississippi and Mexican Gulf Canal Company, [a
creditor of the drainage fund,] and ultimately for the benefit of New
Orleans, should the same not be required for the work of drainage."
Held, that the intent of the act was that so long as any property, other
than money, was required for drainage purposes, it should be held aull
used for that purpose by the city.

In Equity. Bill by the city of New Orleans against J. W. Gurley,
receiver of the drainage fund, to compel the reconveyance to the
city of the drainage machine and the ground on which it is located.
Decree for complainant.
E. A. O'Sullivan, City Atty., and Henry Renshaw, Asst. City Atty..

for the city of New Orleans.
Richard De Gray, for J. W. Gurley, receiver.

BILLINGS, District Judge. This cause is submitted for final de-
cree on the bill, answer, exhibits, and depositions. It grows out
of the drainage system for the city of New Orleans. In the 50's the
legislature of Louisiana formed a drainage system. A tax was
levied once for all upon all the property affected by the drainage
system, and commissioners were appointed. Subsequently these
commissioners were changed, but the matters connected with the
drainage remained in the hands of the drainage commissioners down
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to the year 1871, when the legislature, by Act No. 30 of the Acts of
1871, p. 75, transferred the whole matter of the conduct of the
drainage, its appliances, and the management of the funds connect-
ed therewith, to the city of New Orleans.
The question that is presented here comes up in this way: A

receiver has been appointed for the creditors of the drainage fund.
The city of New Orleans has transferred to that receiver all the prop-
erty it received from the drainage commissioners. Among the
things transferred to the city was the drainage machine known as
the "Dublin Street Drainage Machine," with the square of ground
upon which it is situated, bounded by Fourteenth, Madison, Collipy-
tha, and formerly Adams, now Dublin, streets.
This is a suit by the city to compel from the receiver a recon-

veyance to itself, as trustee of the drainage matters, of this drain-
age machine and this square of ground. The decision of the ques-
tion presented depends upon the construction of the ninth section
of the act of 1871, above referred to. That section provides that
the drainage commissioners shall transfer to the board of administra-
tors of New Orleans all the moneys, assessments, and claims of
drainage in their hands or under their control, all titles, real estate,
all books, plans, tableaux, judgments in favor of commissioners, the
office furniture of said drainage machines, etc. After making pro-
vision for the money and the assessments there follows this clause:
"And that all property not money so received shall be held in trust for

the payment of said Mississippi and Mexican Gulf Canal Company, anLI
ultimately for the benefit of New Orleans, should the same not be required
for the work of drainage."
I think that the conditional clause, "should the same not be re-

quired for the work of drainage," was intended to apply alike to
the payment of the creditor and to the ultimate holding for the bene-
fit of the city; that the intent of the legislature was that, so long as
any property not money thus transferred to the city from the drain-
age commissioners should be required for the work of drainage, it
was to be held and used by the city for that purpose. To state the
proposition in another way, that it was not until it should not be re-
quired for the work of drainage that it should be held in trust for
the payment of the obligations of the drainage system, and ulti-
mately for the benefit of New Orleans, independently of the drain-
age.
This brings me to the consideration of the testimony. The testi-

mony shows that this machine and square upon which it is located
are required for the work of drainage. The testimony is from very
competent engineers and other witnesses who testify that without
this machine one-third or thereabouts of the area of the city would
be liable to be inundated, and possibly submerged. There can be
no doubt from the evidence in the cause that the machine and
square of ground are necessary for drainage purposes; in the lan-
guage of the statute, are required for the work of drainage. The
legislature, when it required the conveyance to the city from the
drainage commissioners, having placed this property in the condi-
tion of property which, so long as the circumstances established
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by the evidence continue, was to be held by the city and used for
drainage purposes, it follows that the city is entitled to and ought
to hold the same for that purpose.
The decree must be, therefore, that the receiver reconvey to the

city of New Orleans the said drainage machine and the square of
land upon which it is situated, to be held by it according to the
terms of the act of 1871, § 9.

HAHTFORD FIRE INS. CO. et a1. v. BONNER MERCANTILE CO.
(Circuit Court of Appeals, Ninth Circuit. May 18, 1893.)

No. 72.
1. ARBITRATION AND AWARD-SUB:IIISSION-CONS'l'RUCTION-UMPIRE.

The agreement between insurer and insured to submit to arbitration the
amount of damage suffered by fire provided that each party should ap-
poim Bn arbitrator, by whom the loss shouid be "estimated and appraised
in detail, together with a third person to be selected by them, who shall
act as an umpire to decide between them in matters of difference only;
and saill three persons, or any two of them, shall a true return and
award make," ek. Tield, that such third person was constituted an um-
pire, and not a third arbitrator to act with the other two in making the
estiJrates; and thi!" though his decision is not, under the terms of the
instrument', to b€: binding, unless concurred in by one of them. 44 Fed.
Bep. 151, at5rmed.

2. SAME-PROCEDURE OF UMPIRE.
On a bill uy the insurer to set aside the award it was shown that the

two arbitl'Utor:;: examined each 'item of stock of goods in question, and
each stated his estimate of the damage suffered by it, without discussion,
or endeavor to reconcile conflicting estimates; that the umpire was pres-
ent, and examined some few articles, but refused to decide any differences
aPPf'alell to him· at the time, stating that he would settle them when
appr::>i;.:ement was ended; that one aruitrator fixed the damage at $5,000,
the other at over $115,000; that the umpire then took their inventories,
having wade few memoranda himself, locl{ed himself in a room with sev-
eral clerks, and after three days made an award of $(;0,000, which one
of the arbitrators concurred in. Hdd that, in view of the fact that the
submission cCoDstituted him an umpire, his mode of making his award was
not such as to invalidate it, and no ground is shown for setting it aside.

3. SAME-EXCESSIVE AWARD.
'1'11<- court cannot consider the objection that the award was excessive,

in the absence of a showing of corruption or partiality on the part of the
arbitrator:;:, 01' of fraud in the opposite party.

4. SAME-UNDUE INFLUENCE.
Tlw fact that the umpire and the arbitrator appointed by the insured

partool, of the hospitality of the insured while the umpire was making
UlJ Ilis award cannot be urged, in argumcnt on appeal, as a ground for
im alidating the award, where it was not :;:0 set forth in the bill, :md com-
plainants (lid not amend so as to avail themselves of it after the fact was
brought out in evidence.

6. SAME-PAIlTIES-JURIsDICTIONAL
All the insurers of the property damaged joined In the submission. and

afterwards j('ined in the bill to set nside tlw award. As the proportional
liability of some of them, under the award, was less than $2,000. the
court dislr·issed the bill as to tlwm. lIt/d, that this was error. for the

was single, the amount in controversy bl'ing the amount of
the award.

from the Circuit Court of the United States for the Dis-
trict of Montana.


