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shipments, and certain of such billy of lading and recceipts as are now out-
standing, in the hands of persons who claim that said company is liable to
them for making such deliveries; and this conveyance is made to secure
said company, and hold it harmless from loss on account of such eclaims:
Now, if we shall hold said company harmless from loss on account of such
claimg, and shall fully reimburse and pay to it all such sums as it may have
to pay on account thereof, then this cenveyance to be void.”

This mortgage was accepted by the railroad company and went
of record. It may be stated, in addition to what appears before,
as to the delivery of goods by the Western & Atlantic Railroad
Company to Akers & Bro. without the receipt of the bills of lading,
that the acceptance by the company of this mortgage, containing
the statement that this had been done, may be cited as additional
evidence in favor of the conclusion of the court from this record
that such was the fact.

It seems entirely clear that the intervener here should, with any
other persons who are similarly situated, have the benefit of this
mortgage. How far it would be available as to this intervener is
left uncertain by the evidence. A further reference of the case
to ascertain the true status of this matter would be proper, if the
case was not controlled otherwise. The receivers may possibly be
protected by this mortgage from loss by reason of any amount that
may be paid to Inman, or they may not, but this would be imma-
terial, if the view taken of the case on other grounds is correct.

For the reason heretofore stated the receivers are considered and
held liable to the intervener upon all these bills of lading. There
seems to be no doubt, under the evidence, that the value of the
shipments embraced in the bills of lading were sufficient in each
case to cover the amount of the notes for which these bills of lad-
ing were used as collateral. The conclusion is that the exception
filed by the intervener, that the master erred in holding that the
railroad company was only liable on the two bills of lading attached
to note No. 3, must be sustained. Judgment may be entered, after
the correct amount of the same may be fixed, in accordance with
the views herein expressed.

FURNALD v. GLENN,
THIRTEEN OTHER CASES v. SAME,
(Circuit Court, 8. D. New York. June 15, 1893.)

1. JUDGMENTS—EQUITABLE RELIEF—WHEN GRANTED.

One court should not interfere with the operation of a judgment or
decree of another court, because procured by fraud or collusion, if com-
plainant still has an opportunity to obtain relief by revealing the facts
to the latter court.

2. SAME—CORPORATIONS—RIGHTS OF STOCKHOLDERS-—ASSESSMENTS,

Where a court of equity, at suit of a creditor of an insolvent corpora-
ticn, directs an assessment on the unpaid stock, such assessment, even
though by reason of collusion in obtaining the decree it is larger than
necessary to pay the debts, is no invasion of the stockholder’s absolute
rights, for his obligation is that of a debtor to the corporation in the full
amount of hisg subscription.
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8. SaMr—EqQuiTABLE RELIEP.
1n such case a different court would not entertaln a suit to enjoin the col-
lection of the subscriptions, so long as it was still within the power of
the court ordering the assessment to correct its mistake by reducing the
assessment, or by ovdering a ratable return of any surplus remaining after
payment of the debts.

In Equity. These were 14 suits to enjoin John Glenn from prose-
outing actions of law against the several complainants to recover
stock assessments. The complainants in the respective suits are
Francis P. Furnald, Charles H. Todd, Lloyd Aspinwall, Francisco
Bianchi, Grinnell Burt, Hannah Burt, Samuel Eddy, Samuel Engle,
Gardiner G. Howland, William L. Pomeroy, William M. Randall,
Charles F. Thorburn, William 8, Williams, and Alexander J. Mayer.
Bills dismissed.

Burrill, Zabriskie & Burrill, for complainants.
Burton N. Harrison, for defendant.

TOWNSEND, District Judge. These are bills in equity for in-
junctions against the prosecution of actions at law, brought by the
defendant herein, to recover of the several complainants amounts
unpaid upon stock of the National Express & Transportation Com-
pany held by them. The facts concerning the insolvency of said
express company, and the proceedings which led up to the appoint-
ment of the present trustee, are fully set out in Glenn v. Marbury,
145 U. 8. 499, 12 Sup. Ct. Rep. 914. As the other questions to be
passed upon are raised in all the cases, they will be considered and
disposed of together. 'What is hereafter said applies to each of the
cases.

The action at law sought to be enjoined is, in part, based upon
decrees of a Virginia court, adjudging the validity of a certain
deed of trust, and that unpaid subscriptions passed thereunder, ap-
pointing the defendant herein trustee, and making and directing the
enforcement of certain calls for payment on the stock. The ground
upon which it is urged that the action at law be enjoined is that,
as claimed, the decrees were procured by fraud or collusion. It is
urged, also, that the Virginia court had no jurisdiction of the cor-
poration in the suit in which the decrees were made. If it were
necessary to pass upon the question as to whether said corporation
had a reasonable opportunity to defend against said suit, I should
find that due service of process was made upon William H. Perot,
the president, and Joseph R. Anderson, a director, of said corpora-
tion, and that the stockholders were bound by the decree therein.
Hawking v. Glenn, 131 U. 8. 319, 9 Sup. Ct. Rep. 739. But this
question of jurisdiction being open to inquiry in the action at law,
it seems unnecessary, and perhaps improper, to pass upon it in this
suit. Thompson v. Whitman, 18 Wall. 457.

It appears to be established by the decisions of the supreme
court of the United States and other authorities that one court
should not interfere with the operation of a judgment or decree of
another court because procured by fraud or collusion, if the com-
plainant either still has an opportunity to obtain relief by reveal-
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ing the facts to the latter court in the suit before it, or has
lost such opportunity by his own neglect. In Graham v. Rail-
road Co., 118 U. 8. 161, 6 Sup. Ct. Rep. 1009, the supreme court ap-
proves the statement of the law made by Judge Nelson in the ¢ir-
cuit court, (14 Fed. Rep. 753,) as follows:

“In Nougue v. Clapp, 101l U. 8. 551, it was held that the eireunit court of
the United States cannot revise or set aside a final decree rendered by a
state court which had complete jurisdiction of the parties and subject-matter
upon the ground that the decree was obtained by fraud, where the injured
party has had an opportunity to apply to the state court to reverse the decree.
The plaintiff is a party to the foreclosure suit as a shareholder in the old
corporation. The state court is still open to listen to the complaint of the
corporation and its shareholders. The decree of the foreclosure, though final
in one sense, as determining the respective rights of the parties to the prop-
erty in question, is still in its nature interlocutory, and is open to review by
the court, upon petition or motion in the ecause, or by Dbill of review, for
good cause shown. The plaintiff has, therefore, an ample and complete
remedy for all his alleged grievances in the state court, and there is no oc-
casion for his application to this court for relief by bill in equity.”

Judge Nelson, in that part of his opinion immediately preceding
the foregoing quotation, laid down the rule upon which the com-
plainant relies, with its limitations, as follows:

“It is well settled in the courts of the United States that when a decree or
judgment has been obtained against a party to a suit at law or in equity by
fraud or deception practiced upon him by his opponent, and he has lost,

without fault of his, his remedy of applying to the court for the revocation
or reversal of the decree or judgment, a court of equity will afford him relief.”

Foster v. Railroad Co., 146 U. 8. 88, 13 Sup. Ct. Rep. 28; Marshall
v. Holmes, 141 T, 8, 589, 12 Sup. Ct. Rep. 62; Kent v. Iron Co., 144
U. 8. 75, 12 Sup. Ct. Rep. 650; Sanders v. Soutter, 126 N. Y. 193, 199,
27 N. E. Rep. 263; Insurance Co. v. Hodgson, 7 Cranch, 332; 1 Black,
Judgm. §§ 362, 371,

If, then, the Virginia court still has the power in the suit in
which the decrees were made to modify such decrees, or to give effect
to them in the subsequent proceedings, so that no right of the com-
plainant shall ultimately be violated, there would seem to be no
ground for any relief in this suit. This is equally true if the court
had such power for a reasonable time after the ccmplainant had
notice, actual or constructive, of said suit.

That the plaintiff in the Virginia suit was a creditor of the
company in some amount, and so entitled to bring the suit, and
that, if the Virginia court had been fully advised of the facts, it
would and should have made some call upon the stockholders, is
hardly open to doubt. Nor is there any foundation for the claim,
if it is intended to be made, that the suit was wholly collusive.
Any possible fraud or collusion must have related solely to the
investigation of the debts of the company, thus affecting only the
amount of the calls. The stockholders, if the court had been fully
advised, would have been called upon to make some payment on
account of their stock. It is claimed that, because of fraud or
collusion, they were called upon to pay more than was necessary.
This is the most that can be urged upon the evidence. It may,
perhaps, be doubted whether it is still, or was at the time when
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this suit was begun, in the power of the Virginia court to modify
its decrees so as to change the amount of the calls upon unpaid
stock. But there seems to be no doubt that that court may still
revise its findings as to the debts of the corporation, so far as
they bear upon the distribution of the fund received, and to be re-
ceived, by the trustee. It is in its power to determine to whom
this fund shall go, without regard to these findings, and in the
light of all evidence as to the debts of the company which has been
or may be offered to it by the complainant or any one else. It could
undo a mistake, if there were any, into which it has been led by
fraud or collusion as to the amount of such debts, at least so far
as to fix such amount for the purposes of distribution, unaffected
by such fraud or collusion, and restore any balance remaining
to the stockholders in proper proportions. If, therefore, the alleged
fraud be assumed to be proved, the case seems to turn upon the
question whether the Virginia court in the said suit can, by so do-
ing, ultimately protect the rights of the complainant, and prevent
any wrong from resulling to him from the alleged fraud and col-
lugion. Or, to put the question a little differently, is it an injury,
a legal wrong, the violation of a right of the stockholder, to make him
pay in more than is needed, and later to pay back to him the ex-
cess?

‘What, then, is the obligation of a stockholder with respect to

unpaid stock after the corporation has become moribund? Is his
obligation absolutely limited by the amount needed to pay debts?
Chief Justice Waite, in Terry v. Anderson, 95 U. 8. 636, says: “The
liability of the stockholders upon their unpaid subscriptions is that
of debtor to the bank.” Ogilvie v. Insurance Co., 22 How. 380; Hatch
v.Dana, 101 U. 8.205. What the stockholders thus owe is what they
or their predecessors in the holding of the stock have agreed to
- pay; that is, the full amount of the par value of the stock, less
what has been paid. If the corporation continued in control of
its assets, though it has ceased to do business, may not its board
of directors call the full amount? Can the stockholder, in such
case, as a defense to the action thereom, object that the call is
larger than the amount of the debts makes necessary? When the
court acts in the stead of the directors, may it not call the full
amount unpaid without violating the rights of stockholders? TFoote
v. Glenn, 52 Fed. Rep. 529. '

Since the stockholders are entitled to what remains of the
assets after debts are paid, it is, of course, a rule of procedure
in courts of equity in such cases not to call in what is clearly unnec-
essary; but this, it seems, is not because of any absolute right of
the stockholder to refuse to pay what he has agreed to pay. The
court doubtless should make some summary investigation, and, if
it can be satisfied that no more than a certain amount is needed,
it should call only for that amount. DBut if it takes too super-
ficial a view, if it is mistaken as to the facts, or in its inferences
from facts, either in estimating the amount of the debts, or in
surmising as to how much a call of a particular amount will act-
ually bring in, it cannot be said that thereby it violates the rights
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of the stockholders. The opinion in the case of Scovill v. Thayer,
105 U. 8. 143, does not conflict with this view. There, where the
corporation, so far as it could do so, had released the obligations
of the stockholders, the court held that they were not bound to
pay anything until the necessary amount was at least approximate-
ly ascertained. The use of the word “approximately” would seem
to show that the court did not mean that the obligations of stock-
holders were absolutely limited in the way suggested. The de-
cision in Hawkins v. Glenn, supra, that for the purposes of an action
at law similar to that sought to be enjoined herein the decrees
against the corporation bind the stockholders, seems to me to be
conclusive on this point; for, if the stockholder is bound only to
pay what is needed to pay debts, if to compel him to pay more is to
violate his strict rights, how can it be that the amount to be paid
can be determined without his presence without allowing him to
offer and object to evidence, to argue, and, if error is committed,
to appeal? Let a decree be entered dismissing the bill.

CITY OF NEW ORLEANS v. GURLEY,
(Cireuit Court, E. D. Louisiana. May 25, 1893.)
No. 12,085,

MuxicipAL, CORPORATIONS—DRAINAGE—CONSTRUCTION OF LAWS,

By Act No. 30, Acts La. 1871, p. 75, the whole matter of drainage in
New Orleans was transferred from the drainage commissioners appointed
under prior acts to the city itself; and section 9 thereof required the com-
missioners to transfer all moneys, real estate, and other property under
their control to the city board of administrators. The section then pro-
vides that “all property not money, 80 received, shall be held in trust for
the payment of said Mississippi and Mexican Gulf Canal Company, [a
creditor of the drainage fund,] and ultimately for the benefit of New
Orleans, should the same not be required for the work of drainage.”
Held, that the intent of the act was that so long as any property, other
than money, was required for drainage purposes, it should be held and
used for that purpose by the city.

In Equity. Bill by the city of New Orleans against J. W. Gurley,
receiver of the drainage fund, to compel the reconveyance to the
city of the drainage machine and the ground on which it is located.
Decree for complainant.

E. A. O’Sullivan, City Atty., and Henry Renshaw, Asst. City Atty..
for the city of New Orleans.
Richard De Gray, for J. W. Gurley, receiver.

BILLINGS, District Judge. This cause is submitted for final de-
cree on the bill, answer, exhibits, and depositions. It grows out
of the drainage system for the city of New Orleans. In the 50’s the
legislature of Louisiana formed a drainage system. A tax was
levied once for all upon all the property affected by the drainage
system, and commissioners were appointed. Subsequently these
commissioners were changed, but the matters connected with the
drainage remained in the hands of the drainage commissioners down



