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at law he would be involved constantly in a multiplicity of suits,
and harassed by endless and unsatisfactory litigation. As long
as the act remains of force this cannot be prevented. The
of cattle are not required to fence them in, and in despite of the
efforts of complainant, and we may say even against the wishes
of the cattle owners, these trespasses will go on.
No damages will be awarded. Let the injunction issue in ac-

cordance with the prayer of the bill.

CENTRAL RAILROAD & BANKING CO. OF GEORGIA v. FARMERS'
LOAN & 'fHUST CO. OF NEW YORK et a1.

(Circuit Court, S. D. Georgia, E. D. April 24, 1893.)

R.uLROAD COMPANIES - ApPOINTMENT OF RECEIVER - RIGIITS OF SUBSIDIARY
COMPANY.
H. was appointed receiver of tho C. R. Co., in acordance with the prayer

of a bill by that company alleging that it operated and controlled several
lines of railway, among others the P. R. Co., was unable to pay thll in-
terest on its bonds, and that a receiver was necessary in order to prevent
dismemberment and disastrous litigation. 'fhereafter A. filed a petition in
the cause showing his appointment as receiver of the P. R. Co. by a state
court after the appointment of H. as receiver of the C. H. Co., and pray·
ing that H. be directed to surrender the road to petitioner. Held, C.
R. Co., being a creditor of the P. lL Co., and a majority stock-
holder therein, but having no rights of ownership in the property of the
roal!, had no right to its possession and control, and, as the receiver of
the C. R. Co. had no greater rights, that the prayer of the petition must
be granted.

In Equity. Bill by the Central Railroad & Banking Company
of Georgia against the Farmers' Loan & Trust Company of New
York and others. John H. Averil, receiver of the Port Royal & Au-
gusta Railway Company, filed a petition in the suit praying that a
receiver of plaintiff company, having control of the Port Hoyal &
Augusta Railway Company as a part of plaintiff company's sys-
tem, be compelled to surrender such road to petitioner. Prayer
of petitioner granted.
For other proceedings in this case see 50 Fed. Rep. 338; 54 Fed.

Rep. 556.
Smythe & Lee and A. C. King, for Averil.
Lawton & Cunningham and .T. Ganahl, for respondents.

PARDEE, Circuit Judge. On July 4, 1892, the Central Railroad
& Banking Company of Georgia, a corporation existing under and
by virtue of the laws of the state of Georgia, filed a bill in this
court against the Farmers' Loan & Trust Company and others. The
first paragraph of said bill is as follows:
"That heretofore, to wit, on March 3, 18!l2, Mrs. Rowena M. Clarke, a

stockholder of said Central Hailroad & Banking Company of Georgia, ex-
liibited and filed In said COllrt her bill of complaint against sail! com-
pany, and also sgainst the Richmond & Danville Hailroad Company and
the Richmond and West Point Terminal Hailway & 'Warehouse Company
Bnd the Georgia Pacific Railway Company, which said bill ot complalnt



358 FEDERAL REPORTER, vol. 56.

assailed the validity of the lease under which said Danville Company had
been operating said Central Railroad since June 1, 1891, and also as-
sailed the legality of the control which said terminal company had ex-
ercised over said Central Railroad Company for about four years pre-
viously, by reason of the former's ownership and use of a block of 42,000
shares, which CI}]1stituted a majority of the stock of the latter company.
Said bill of complaint prayed for the cancellation of said lease, for an in-
jtUlction against the use of said stock by or in behalf of said terminal
company, for the appointment of a receiver to take charge of and to oper-
ate said Central ltaill'oad Company, and for other relief. Upon the filing
of said bill this court constituted the then preshlent of said company tem-
porary receiver of said Central Railroad Company, and granted a rule rc·
quiring the defendants to show cause, at the time stated tlwl'cin, why the
injunction should not be granted, and receiver appointed, as praycd for.
In response to said rule said Danville Company appeared and repudiated
said lease, and surrendered said Central ltailroad Company to the pos-
session of the court, whereas the Central Raill'oad Company appeared, and,
affirming the validity of said lcase, opposed said application for injtmc-
tion and receiver. After a hearing duly had, this court grunted an order
whereby, among other things, it was decreed that E. P. Joseph
Hull, E. P. Howell, Jas. Swann, .T. K. Garnett, A. Vetsburg, Chas. H. Phinizy,
H. T. Inman, George J. Mills, Henry It. Jackson, and U. B. Harrold be ap-
poiuted re<''eiYers of the railroad, property, and assets of the said Central
Railroad & Banking Company of Georgia., and said reeeivers were directed
to take charge of the same, and to operate said railroad, with the usual
powers granted to receivers of railroads; and said receivers were further
directed to take possession of and operate all the property and assets of tho
Ocean Steamship Company of Savannah, the New England & Savannah
Steamship Company, the Savannah & 'Vestern Railroad Company, the
Montgomery & Eufaula Railway Company, as part of the assets and sys-
tem of said Central Railroad & Banking Company. Subsequently S. It.
Jaques and H. M. Comer were added to the board of receivers, the last·
named being made chairman of the board and president of the company;
all of said receivers being directors of said company. In pursuance of said
order said receivers did take charge of said Central Railroad & Banking
Company, and all of its auxiliary lines, and all of its other property and as-
sets, inclUding said Ocean Steamship Company and said New England &
Savannah Steamship Company and said Savannah & Western Railroad
Company and said Montgomery & I<Jufaula Railway Company, and said
ceivers are now, and have ever since been, in the possession, control, and
management of said corporation and properties. And your orator attaches
hereto a copy of said order, marked 'l<Jxhibit A,' and prays full liberty of
reference, not only to said order, but to the entire record of said cause, which
is all of file in this court, and a copy of which, on account of its -volumi-
nousness, and for other reasons, it would be impracticable to append here-
with."
The second paragraph describes the main line and branches of

the Central Railroad owned absolutely by the Central Railroad
& Banking Company of Georgia, and also the lines of railroad
controlled by said company by ownership of the entire or a major
part of the capital stock of the corporations respectively owning
the lines, and also the lines of railroads controlled by the Central
Railroau & Banking Company under lease, and enumerates the
stocks and bonds of the various corporations owned by the Central
Railroad & Banking Company of Georgia, in which enumeration is
included stock of the rort Royal & Augusta Railway Company,
$401,500, and income bonds, rort Royal & Augusta Railway Com·
pany, $1,172,000.
The third paragraph of the bill RCots forth at large and in detail

the liabilities of the Central Railroad & Banking Company of
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Georgia, in which is included $112,000 of the second mortgage bonds
of the Port Royal & Augusta Railway Company, due July 1, 1898,
bearing 6 per rent. interest per annum, payable semLannually, these
bonds being secured by a sinking fund of $6,000 per annum, payable
to said Central Railroad & Banking Company of Georgia by said
Port Royal & Augusta Railway Company.
The fourth paragraph of the bill I:,rives a history of the Cenroal

Railroad & Banking Company of Georgia, tending to account for
its alleged embarrassed financial condition, cantinuing as follows:
"The Central Railroad Company is now in an emllarrassed financial condi-

tion, and was compelled, on July 1st, to default upon the semiannual pay-
ments of interest to the tripartite bonds and certificates of indebtedness
hereinbefore described. This default will, of course, impair confidence in the
company, will render probable the institution of suits against it in the sev-
eral states where its lines are operated, and will expose it to the danger of
having its rolling stock, materials, and other property levied on under at·
tachments or executions, which would sel'iously emb31Tass its operation, and.
lead to the most disastrous consequences. The Central Hailroad & Banking
Company operates about two thousand miles of railroads, and also the steam-
ship lines hereinbefore mentioned. Its railroad lines are situated in Geol'l,,'ia,
Alabama, South Carolina, Tennessee, and through and over its system is trans-
acted a large part of the transportation business of the country served by it.
A large part of the value of its properties lies in the unity and integrity of
its system, and to dismember or disintegrate the system would be to destroy
a very large proportion of the value of the properties which compose and
constitute it. 'l'he disintegration or dismemberment, therefore, of its system,
or the separation of the several parts or lines which go to make it up, would
not only be disastrous to the stockholders and security holders and creditors
of the Central Railroad & Banking Company, but would lil{ewise be injuri·
ous to the several companies which it controls and operates. While this com-
pany is now insolvent, in the sense that it is unable to meet its maturing
obligations, your orator verily believes that if the integrity of its system
is maintained, and its properties and interests conserved, lmtil a proper plan
of reorganization can be perfected, it can be re-established upon a sound
basis, and restored to prosperous conditions. To accomplish this, however,
the immediate interposition of a court of chancery is absolutely necessary, for
tIl(' purpose of protecting the integrity of the system and of saving it from
disintegration, and of preventing the serious and ilTeparable losses that this
disruption would entail upon the stockholders, creditors, and other persons
who are in any wise interested in the property. If, in view of the default
which has OCCUlTed, individual creditors who reside in different sections of
the country assert their remedies in different courts in the several states,
and cause the rolling stock, supplies, or other property of the company to be
at1<'lched ai' levied upon, not only will the earnings of the company be greatly
diminished, if its operation, indeed, is not entirely stopped, but the public,
generally, will be deprived of the service of this company as a public carrier.
'l'he continued default, too, of the interest on said bonds will produce the
immediate matmity of the principal thereof, a great mnltiplicity of suits will
result, and this valuable trust property will be dismembered. unless its value
is preserved as a single trnst propel'ty for the bcnpfit of all who :1l'e intereste(l
in it, by adequate judicial protection, nntil snch time as a satisfactory fman-
dal reorganization can be consummatpd. Henc" it is that your orator, conceiv-
ing that it is its duty to preserve the value of its company as a going con·
cern, and the value which rpsults from the unity of its Rystem, and to treat
all of its properties and va11H's as constituting a trust fund for the benefit,
fil"St, of its creditol"S, and then of its stockholders, has determined to invoke
thp. protection of this conrt, which now has this property in charge, for the
benefit of all persons having any interest therein, in order that this great
railroad system may not be destroyed, and its assets scltttered and dissipated,
by multitudinous, expensive, and disastrous litigation."
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The fifth paragraph is as follows:
"Your orator fuliher showeth that while said Central Railroad & Banking

Company is now in the charge and under the administration of receivers here-
tofore appointed by this court, who are also directors o·f the corporation, it
is thought by your orator and by many of its largest creditors that, in view
,of the conditions which now exist, the property can be better managed, and
that the rehabilitation and reorganization of the company will be greatly
aided, by the appointment of a receiver for said Central Railroad & Banking
Company and its auxiliary nnd controlled corporations, who shall administer
the same under the order and direction of this court under this bill."

The relief prayed in the bill is: (1) That a receiver be appointed
under this bill to take charge of and operate the Central Railroad
& Banking Company of Georgia and it:s auxiliary and controlled
corpor3Jtions and properties, i. e. the Ocean Steamship Company of
Savanooh, the New England & Savannah Steamship Company,
rtb.e Montgomery & Eufaula Railway Company, the Savannah &
Western Railroad Company, the Savannah & Atlantic Railway
Company, the Port Royal & Augusta Railway Compa,ny, and the
POl't Royal & WeSiOOrn Carolina Railway of these
oompanies being controlled, and wholly or largely in part owned,
by complainant; and also the Southwestern Railroad, the Augusta
& Savannah Raill'oad, and the Eatonton Branch RaJlroad,-these
three last-named railroads being operated by complainant under
Imses; and also the one-half interest in the 1vIacon & Northern
Railroad, and a one-half interest in the lease of the Georgia
Railroad; and also all the other roilroads, properties, and assets of
said Central Railroad & Banking Company of Georgia, of every
chamcter and deseription wlm.tsoever. (2) Directions to the re-
ceiver as to the operating expenses of the property, and as to the
appliootion of surplus income. (3) That the court do fully ad-
minister the trust fund in which the stockholders and creditors of
complainant are interested, marshal its assets, 'ascertain the several
liens and priorities exilSting upon it, and the amount due upon each.
and every part of said mortgages or other liens, and enforce and
decree upon the rights, liens, and equitios of all as the same
may be finally ascertained and adjudicated by the COUl't. (4) TlJat
subpoenas may issue to the various corporations named in the bill,
including the PO!l't Royal & Augusta Railway Company and the
p.ort Royal & Western Oarolina Railway Company; these two
said to be corpomtions under the laws of Georgia and South Caro-
lina, with their principal offices at Augusta, Ga. (5) For such other
and further orders and decrees as mav from time to time seem nec-
essary and proper to fully conserve, protect, and enfm'ce the rights
of all persons who, as stockholders, creditors, or otherwise, are
interested in any way in said Central Rnilroad & Banking Oompany
of Georgia; and for general relief.
The bill is verified by H. ]\f. Comer, president of the Centml Rail-

road & Banking Company of Georgia.
iTo this bill several answers have been filed; among others, the

sepamte answer of the Port Royal & Augus.ta Railway Company,
as follows:
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"1'hat it admits the said complainant is the owner of the capital stock and
bonds of this defendant, as it avers in said bill, and that it operates said
railroad of this defendant as a pmt of its system, accounting for its earnings
to its stockholders, and providing for its olJligatioIlS as the same mature. That
the operation of the said railroad in connection with the said system of the
Central Railroad & Banking Company of Georgia is carried on by the general
officers of said company at a great saving to this defendant, and it is to the
advantage of this clYmpany that the integtity of the system of the Centrni
Railroad be maintained. The disintegration of said system would entail
much loss on this defendant, and would rPllder it almost impossible for it to
maintain its corporate existence. And tilis defendant prays that this mny be
taken as an answer, and expresses its desire that the appointment of H. l\I.
Comer as receiver, in accordance with the prayer of said bill, be made per-
manellt."

This answer is attested by the signature of H. M. Comer, presi-
dent, attested by the seal of the oompany, and the signature of the
secretary. On J ull 4, 1892, the bill being presented to one of the
judges of the circUlt court, a temporary order was entered granting
the prayer of the bill, so far as to appoint H. M. Comer receiver of
the Central Railroad & Banking Company O'f Georgia and its al·
leged dependent corporations, including the Port Royal & Augusta
Railway Company, and directing the defendant to show cause, on the
14th day of July following, why the receivership thus created should
not be made permanent. On the 14th day of July, the cause came
on to be heard under the order and rule granted on July 4th, and
on July 15th the court entered an order constituting H. M. Con'ie'
permanent receiver of 'the Central Railroad & Banking' Company
of Georgia, and of the auxiliary and dependent corporations which,
by ownership. of stock or otherwise, it owns or controls, including
t,herein, among other ,railroads, the Port Royal & Augusta Railwiay
Company, and enjoining all the corporations named in the bill of
complaint, and all other persons, from interfering with the posses-
sion, use, control, or operation and management of the propeJ'lty
therein mentioned.
March 31, 1893, John IT. Averil presented his petition showing

to the court that on the 28th day of January, 1893, he wa.s appointed
receiver of the railroad and assets of the Port Royal & Augusta
Riailway Company by the superior court of the Augusrta circui,t in
the state of Georgia, in the cause depending in the superior court
oil' the county of Richmond, in said state of Georgia, of Henry B.
King et at, Stockholders of the Port Royal & Augusta Railway
Oompany, v. the Pffi't Royal & Augusta Railway Company lUnd the
Oentral Railroad & Banking Company of Georgia; that the said
superior court of the county of Richmond is a court of general
jurisdiotion of the state of Georgia, and as oSuch has full jurisdiction
of the subject-matter of said HuH, and of the persons of defendants
therein; that, at the time the order was entered appointing peti-
Uoner receiver, an additional order was entered directing peti-
tioner, 8JS ,such receiver, to file his petition in this court, pIlaying
this court to direct H. M. Comer, claiming to be in possession
of said Port Royal & Augusta Railway Company as receiver'
appointed by this court in the case of The Centml Railroad & Bank·
ing Company of Georgia v. The Farmers' Loan & Trust Company
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of New York, to surrender the said mill'ood and property so in his
hands to petitioner. The petitioner then recites more OT less
of the proceedings had in this court in the case of Rowena Clarke
v. The Central I{ailroad & Banking Company of Georgia, and in
the case of The Central Railroad & Banking Company of Georgia
v. The Farmers' Loan & Company et aI.; and thereupon sug-
goots fuaJt this COUl1t, in the cause named, is without jurisdiotion to
entertain the same as against tbe 1'o't't lwyal & Augusta. Railway
Company, because it is a suit between citizens of the same state;
and, further, that in the bill of The Central Railroad & Banking
Company of Georgia v. The Farmers' Loan & Trust Company et
aI., no cause of action, legal or equitable, is stated as against the
Port Royal & Augusta Railway Company of which this court can
have or entertain ju:risdiction, or upon which, according to the
oroerly course of proceedings in this court, a receiver should be
appointed. Petitioner concludes:
"'.rhere is no allegation Whatsoever that the said Port Royal & Augusta

Railway Company is insolvent. On the contrary, your petitioner alleges that
it is not insolvent, as appears by the last annual statement of the company
for the fiscal year ending June 30, 1892, submitted by Mr. H. M. Comer, as
president, to the stockholders of the said railway company at their last an-
nual meeting, a copy of which is hereto annexed as 'Exhibit C.' And your
petitioner as such receiver, and appearing only for the purpcse of calling
the attention of this honorable court to the proceedings had in this petition,
and reflpectfl111y calling attention to the alleged want of jurisdiction of the
said United States circuit court for the southern district of Georgia, eastern
division, to entertain said bill in this order recited, or to appoint the said H.
M. Comer receiver thereunder, and to request and secure from said bonor-
able court tbe witbdrawal of said H. M. Comer as receiver over said prop-
erty, and the sun"ender of said railroad and property of said Port Royal &
Augusta Railway Company to the receiver of this court, in obedience to his
honor's, Judge Roney's, order, as aforesaid, respectfully craves leave to pre-
sent this, bis petition, to this bonorable court, and does herein set forth the
facts aforesaid, and respectfully calls tbe attention of tbis court to the want
of jurisdiction and equity in the proceedings under whicb the appointment
of the said H. l\f. Comer, receiver as aforesaid, was made. And your peti-
tioner would further pray tbat this petition may be ordered filed in tills
cause, and that the said H. M. Comer, and the said parties herein, may be re-
quired to show canse unto your honors why the aforesaid order appointing
him, the said H. M. Comer, as receiver of said Port Royal & Augusta Railway
Company, its property and assets, should not be as to it and them, by your
honorable court, rescinded and be made of none effect, anrl why your peti-
tioner, as the lawful receiver of the said Port Royal & AUlnlsta Railway Com-
pany, shonld not obtain and retain possession of all and singular its property,
effects, and franchises."

The bill filed in the superior court of Richmond county, Ga.,
(attached 'as an exhibit to the petition of Averil,) sho'Ws thrut the
petitioners are stockholdevs in the Port Royal & Augusta Railway
Company; gives a histo.ry of the Port Royal & August'll, Railway
Comj}any; the acquisition of a majority of its stock by the Cerutral
Railroad & Banking Company of Geo.rgia; its domination and con-
trol by the Central Railroad & Banking Company of Georgia;
alleges that the Port Itayal & Augusta J{,nilway is a competing line
with other lines of the Cenrtral Railroad & Banking Company of
Georgia; that the domimution of the Central Railroad & Banldng
Company of Georgia is illegal, and its management bad; that, under
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l'esolutions passed by the legislature of the state of South Oaro-
lina, the attorney geneml of the state of South Carolina has insti-
tuted a civil proceeding authorized by the laws of said state against
the Port Royal & Augusta Railway Company, seeking, among other
things, to f.orfeit the charter and fr,anchises of the company; and
avers that the suit will proceed to forfeiture in the event that the
illegal control of the Central Railroad & Banking Company of
Georgia, and the abuse 'and misuse of the franchises of the Slaid
Port Royal & Augusta Hailway Company, are not forever ended;
and the bill concludes with suitable prayer for relief. .
Upon this bill the superior oourt of Richmond county appointed

the petitioner, John H. Averil, receiver of the POTt Royal & AuguSbll
Railway Company, its railroad, property, and assets, with the usual
powers gr.anted to receivers, but directing said receivers to file
proper proceedings before this oourt, calling the attention of this
court to the had in the superior court of Richmond
county, ,and respectfully calling attention to the alleged want od'
jurisdiction of the United States circuit court for the southern dis-
tric,t of Georgia to entertain the bill in The Central RailrOi<'ld &
Banking Company of Georgia v. The Farmers' Loan & Trust Com-
pany et a!., and to request and secure from this court the with-
drawal of H. M. Comer as receiver of the property of the Port Royal
& Augusta Railway Company, and the surrender of said property
to the receiver appointed by the state court. Leave having been
granted to file the Averil petition, and rule to show cause having
been entered, H. M. Comer, receiver, files a somewhat lengthy an-
swer, the pertinent part of which is as follows:
"'I'ms rClspondcnt, further answering, says that the said Port Royal &

Augusta Railway Company has, since the year 1881, fonned II purt and
parcel of the system known as the system of the CentJ'al RaJlroad & Banking
Company of Georgia, and has been operated since that time, amI up to the
present time, as a part of said system; that, since said year 1881, the presi-
dents ('f the Central Hailroad & Banking Company of Georgia have been
Sllcc'3ssively the president;; of the Port Itoyal & Augusta Railway Company,
and for the pnrpose of economy, and for the benefit of all parties, the
lmsiness of said Port Royal & Augusta Railway Company has been trans-
acted by the officers of the Central Hailroad & Banking Company of Georgia,
who were the officers of the said Port Itoyal & Augusta Hailway
as well as officers of the Central Railroad & Banking Company. And re-
spondent says that such conduct and operation by the officers of the Central
Hailroad & Banking Company of Georgia as officers of the Port Royal &
Augusta Railway Company has resulted entirely in the greater economical

of both roads, and has contributed thereby to the greater net
earnings of both corporations, and to the ability of both corporations to give
easier and cheaper rates to the public. And this respondent, further answer-
ing, says that the Port Royal & Augusta Railway Company, having been
operated as a part of the system of the Central Hailroad & Banking Company
of Georgia, has been largely operated with the equipment which belongs to
the Central Itailroad & Banking Company of Georgia, and which is now in
the hands of this respondent as receiver of said railroad; that if said Port
Royal & Augusta Railway was put in the hands of a separate receiver, or
if it was divorced from its connection with the said Central Railroad system,
it would be in a condition in which it could not be operated unless
purchases of rolling stock were made for its use; that said rolling stock could
not be purchased without putting additional burdens upon said company,
"'hith this respondent suggests would be very lmprovident, and would render
the bonds and stock of said company of less value than they now are. TWa
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respondent says that It Is not true, as stated In the saId petition, that the b111
under which this respondent was appointed by this honorable court the re-
ceiver did not state any gt'ounds, legal or equitable, for such appointment,
or that this court was without jurisdiction to entertain the sald bill, or to
make the said appointment; but, on the contrary, this respondent says that
this court had jurisdiction to make the said appointments, that the said bill
did make out a case for the appointment of this respondent as the said
receiver, and that the said appointmcnt was lawful, right, and proper. And,
in conclusion, this respondent particularly iDsists that it would be disastrous
to the Port Royal & Au/{Usta Railway Oompany to turn it over to the peti-
tioner, another receiver, and to sever its councction with the Ccntral Railroad
&. Banking Company of Georgia; that such severance would involve a large
outlay at once, as hereinbefore shown, for equipment, and for expenses in-
cident to a separate receivership, for which the Port Royal &. Augusta Rail-
way Company has no means; and this would be seriously prejudicial to the
said Port Royal &. Augusta Railway Company, Its creditors and stockholders.
'rhe said railway company is now heavily bonded, could not afford this addi-
tional expense, and can be operated much more successfully and economically
by this respondent, who is its president; and respondent respectfully insists
that no reason is set forth In the petition to this court, or in the petition
to the judge of the superior court of Richmond county, why the said Port
Royal &. Augusta Railway Company should be placed In the hands of another
receiver."
The argument on the application under consideration has taken

a wide range. The lack of jurisdiction of the superior of
Richmond county, Ga., to appoint a receiver of the Port ROy!ll &
Augusta Railway Company on the facts and in the present state
of the litigation in that court is suggested, and the
criticised, and it is particularly urged that no permanent receiver
has been, or can be, appointed by that court. These questions
do not require my consideration. The record shows that the
state court has appointed petitioner, Averil, receiver of the Port
Royal & Augusta Railway Company, its property and assets, and
has, in a spirit of comity, sent him to this court (which by its
receivership is in possession of the same) to assert whatever
rights he may have by reason of his appointment as receh'lOr
to the property in question. The state court is the judge of its
own jurisdiction, and I assume, for the purpose of this applica-
tion, that it is fully seised of all the jurisdiction it has exercised.
'fhe courts of the United States are courts of limited jurisdic-
tion as to parties and controversies, and of their own motion will
notice a want of jurisdiction in any case where it is in any wise
apparent on the face of the record. It is not necessary, there-
fore, to particularly inquire whether the petitioner, Averil, sug-
gesting a want of jurisdiction in this court and requesting the
release of the property, has pursued a strictly correct and proper
way for the petitioner or the Port Royal & Augusta Railway Com-
pany to raise the question and secure a decision. A defect of
jurisdiction being suggested, the court necessarily notices it.
It cannot be seriously contended that, under the bill of Rowena.

Clarke v. The Central Railroad & Banking Company of Georgia,
this court has any jurisdiction or control over the Port Royal &
Augusta Railway Company, because the Port Royal & Augusta Rail-
way Company was neither a party to that bill nor were
its possession or property affected thereby, or by any orders
entered theT'ein. The claim presented here by Averil is the right
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of the Port Royal & Augusta Railway Company to the control and
possession of its own railway, as against the right of this court
to possession of the railway and its properties under the bill of
The Central Railroad & Banking Company of Georgia v. The
Farmers' Loan & Trust Company et al. The bill does not appear
to be in any wise ancillary to, or dependent on, the Rowena Clark
bill, in so far, at least, as the Port Royal & Augusta Railway Com-
pany is concerned.
Assuming, however, for this hearing, that this court is fully

seised of jurisdiction under the said bill of all the property of the
Central Railroad & Banking Company of Georgia for the purposes
alleged and the relief prayed for, it does not follow that, under the
facts shown by the record, the court has any jurisdiction o\'er the
Port Royal & Augusta Railway Company. The citizenship of the
two corporations, even if there was a controversy between them. is
such-both being Georgia corporations-as not to confer, but
rather to forbid, jurisdiction. The Central Railroad & Banking
Company asserts no ownership over, nor estate in, the Port Royal
& Augusia Railway Company, nor in its property, nor any contro-
versy with it as to ownership or lien. It asserts the ownership
of stock in, and that it is a crediror of, that corporation, and that
it has, for many years, as creditor and stockholder, controlled the
same. The Port Royal & Augusta Railway Company is a distinct
corporation, fully organized, with all of its rights as such in full
force, and the Central Railroad & Banking Company has no right
to its possession and control, save through the legitimate influence
it may exert as a majority srockholder. The and con-
trol of this court by its receiver under <the bill referred to cannot
be greater than the right of the Central Railroad & Banking Com-
pany.
I have noticed the showing made on behalf of the Central Rail-

road & Banking Company as to the great advantages derived by
the Port Royal & Augusta Railway Company from the past and
present management, and as to the injuries which will result from
taking the said railway out of the Central system, as well as the
Ahowing presented by the bill filed in the state court of the in-
jurious effects and general disaster which results to the Port Royal
& Augusta Railway Company by reason of the domination and
control of the Central Railroad & Banking Company of Georgia,
and am of the opinion that there is great exaggeration on both
:-lides in the matter. A determination, however, of the issue would
not aid the court in reaching a proper conclusion in the present
matter. In my opinion, an order should be entered in the case
of The Central Railroad & Banking Company of Georgia v. The
Farmers' Loan & Trust Company et al., releasing and discharging
the Port Royal & Augusta Railway Company, its properties and
assets, from the possession of the court and the custody of the
-receiver.


