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58 Ind. 465; Banking Co. v. Knaup, 55 Mo. 154; Griffee v. Mann,
62 Md. 248; Kirchner v. Wood, 48 Mich. 199, 12 N. W. Rep. 44.
A final judgment or decree, within the meaning of the act regu-
lating appeals to this court, is one that terminates the litigation
on the merits, so that in case of affirmance the court below will
have nothing to do but to execute the judgment or decree it origi-
nally rendered. Bostwick v. Brinkerhoff, 106 U. 8. 3, 1 Sup. Ct.
Rep. 15; Grant v. Insurance Co., 106 U. 8. 429, 1 Sup. Ct. Rep. 414;
St Louis, I. M. & 8. R. Co. v. Southern Exp. Co., 108 U. 8. 24, 2 Sup.
Ct. Rep. 6; Ex parte Norton, 108 U. 8. 237, 2 Sup. Ct. Rep. 490. If
the plaintiffs in error were content to rest upon their demurrer,
they should have so advised the court, and permitted the inter-
pleader to take final judgment on his interplea.

The writ of error is dismissed, at the cost of the plaintiffs in error.

HUTCHESON v. BIGBEE.
(Circuit Court, N. D. Georgia. March 30, 1893)

ReMOVAL OF CaUseEs—DIVERSE CITIZENSHIP—REMAND.
A cause removed to a federal court on the ground of diverse citizenship
will be remanded when there is grave doubt as to whether the defendant
is in fact a citizen of a different state from plaintiff.

In Equity. Bill by W. J. T- Hutcheson against John F. Bigbee.
On motion to remand to the state court. Granted.

Price & Charters, for complainant.
8. C. Dunlap, for defendant.

NEWMAN, District Judge. This is a motion to remand. The
motion is made on two grounds: First, that the defendant is a
citizen of Georgia, and that the removal is improper, based on the
ground that he is not a citizen of the state; second, that the
amount in controversy does not exceed the sum of $2,000. On
the first ground. without considering the second, there would be,
to take the most favorable view of it for the defendant, very grave
doubt as to the question of his eitizenship. The jurisdiction of the
court to justify removal and retention after removal, when mo-
tion to remand is made, should be clear. Where the jurisdiction
is doubtful, the case should be remanded. Consequently this case
should be remanded to the superior court of Lumpkin county, and
it is so ordered. Fitzgerald v. Railway Co., 456 Fed. Rep. 812; Kes-
singer v, Vannatta, 27 Fed. Rep. 890.

ABEEL v. CULBERSON.
(Clrcult Court, E. D. Texas. May 12, 18933

1. REMOVAL OF CAUSES—ACTION BROUGHT BY STATE.
When a state brings a suit against citizens she thereby voluntarily ae-
cepts all the conditions which affect ordinary suitors, except thst no
affirmative judgment, as for the payment of costs, can be rendered against
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her; and if the caus2 is removed to a federal court it will proceed in the
same manner as a suit between individuals.

2. SAME—ExJ0INING FURTHER ProcEEpiNGs IN STATE COURT.

The federal circuit court has authority to enjoin the prosecution in a
state court of a case which has been legally removed to the federal court,
but which the state court refuses to surrender jurisdiction over; and,
while this authority will not be exercised when the question is merely one
of inconvenience, yet the injunction will be granted if otherwise parties
are likely to suffer serious detriinent by the taking of their property or
other irreparable injury.

In Equity. Motion for injunction to stay proceedings in the
state district court for Hardeman county in the suit of the state
of Texas against the Houston & Texas Central Railway, George
E. Downs, and Charles Dillingham, predecessor of Alfred Abeel,
receiver.

T. D. Cobbs, E. H. Graham, and E. B. Kruttschnitt, for com-
plainant.
R. L. Batts, Asst. Atty. Gen,, for defendant.

Before A. P. McCORMICK, Circuit Judge, and DAVID E. BRY-
ANT, District Judge.

Mc¢CORMICE, Circuit Judge, orally delivered the opinion of the
court.

In the matter of the motion we have been hearing yesterday
and to-day, we are of the opinion that the suit in Hardeman
county, brought by the state against the Houston & Texas
Central Railway Company and George E. Downs, to which the
receiver of the circuit court for the eastern district of Texas
made himself a party, under article 4788 of the Texas Revised
Statutes, claiming that he, as such receiver, was the real owner
of the land involved in the suit, was a suit, as the issues were
presented in the pleadings at the time the motion to remove
was made, which could have been brought in the United States
circuit court by the state. That the state, by presenting in her
pleadings the issues between the parties as they appeared in the
record when the petition for removal was presented, would have
made a case of which the circuit court has jurisdiction. Said
suit, in our judgment, presents issues that depend on the con-
struction of the constitution and laws of the United States, or,
in the language of the statute, arising under the constitution
and laws of the United States, referred to in common language as
federal questions. It is clear to us that the record in that case
does present such federal questions. Those matters were well pre-
gsented to the state court in a petition by all the defendants, ac-
companied by the proper bond, sufiiciency of which is not ques-
tioned. This ousted the jurisdiction of that court, and the sub-
sequent filing of the transcript of the record in the circuit court
for the northern district of Texas completed a valid removal of
the cause to that court, and the state court could proceed no fur-
ther with it.
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We have no difficulty in holding that the state, when she brings
a suit against citizens or other parties, accepts all the conditions
that affect ordinary suitors, except that no affirmative judgment,
as for the payment of costs, can be had against her. The eleventh
amendment to the constitution only exempts her from suits com-
menced or prosecuted by others. When she institutes a suit
against a citizen, and cites him to answer, she cannot draw the
mantle of sovereignty about her, and bid him, thus challenged,
contend with her under any disability imposed by the eleventh
amendment; she eomes into court as any other plaintiff, so far as
her opponents’ right to defend is concerned. Therefore we con-
sider that the motion for injunction made in this case should be
viewed in the same way exactly as if the attorney general in his
individual capacity was the party, and the state was not the party.
Whether the state is the party or not makes no difference in this
matter. She being a party plaintiff to the litigation, the suit
one of her own voluntary instituting, and now properly removed to
and pending in the circuit court, this motion should be determined
as if she were an ordinary suitor.

‘We do not doubt the power of the circuit court to enjoin parties
from proceeding in the state court in the removed causes where the
state court has refused to surrender jurisdiction. We are mindful
of the fact that in very many cases where the state courts have so
refused to surrender jurisdiction, either the parties have refrained
from asking the circuit court to stay subsequent proceedings by
the state eourt, or the circuit court has declined to grant such relief
when asked. In our view, it must, however, be conceded that the
cases cited by counsel for the complainant in this motion from the
supreme court and from eminent judges at the circuit, amply sup-
port and settle the power in the circuit court to grant such relief
in a proper case, and indicate and illustrate the kind of case that
will warrant, and even require, the granting of such relief. The
delicacy of the situation justifies the exercise of a large discretion,
and has been rightly judged to demand from the circuit court the
exercise of such conservative and provident action as has usually
resulted in their declining to exercise the conceded power. When,
however, serious detriment (no mere inconvenience, or customary
court costs) is likely to be inflicted on parties by the taking of
their property, or other irreparable injury to their interests, not
only the right to stay such proceedings by injunction is clear, but
the duty becomes imperative. We consider that this application
presents such a case. Here is an insolvent corporation whose
property was taken into the custody of the circuit court for this
district, and is being held by its receiver. It will necessarily, and,
it seems to us, very materially, embarrass the circuit court in the
exercise of its jurisdiction of this property to have this removed
cause proceeded with in the state court. It is not simply an action
of trespass to try title, wherein perhaps no material injury could
be done until judgment was rendered, and a writ to put the plain-
tiff in possession was ordered, and about to issue and be executed,
but it seeks to have original grants declared invalid or forfeited,
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and to have certificates and patents, muniments of title, canceled,
and, while ordinarily the matter of accumulation of costs or the
mere inconvenience of the parties watching and defending the
double litigation might not be deemed adequate to require the exer-
cise of the power here invoked, the fact that the plaintiff is the
state, against whom no judgment for cost could be enforced or
rendered, is of weighty consideration.

It cannot be expected or required that the defendants shall
abandon the case in the state court if the plaintiff is suffered to
proceed there with the cause. It will necessarily involve con-
siderable expense for such matters as fall within the limits of
taxable costs. And it will necesgarily involve a much larger ex-
pense for counselfees, all of which, as is well known, must be paid out
of the trust fund which this court is administering. Great public
complaint has been made and is being made about the volume of
expense for counsel fees that is incurred in these railroad fore-
closure proceedings. The judges of this court cannot exclude from
their consideration the knowledge of the public history connected
with the inception and prosecution of this and kindred suits
in the state courts. In the light of this knowledge is to be con-
sidered the course this litigation would run in the state court if
we should refuse this motion. The trial will be had in the district
court for Hardeman county; an appeal will be taken to the court
of civil appeals for the district embracing that county, then to
the state supreme court, when, if judgment go against the defend-
ants there, they may have their writ of error to the United States
supreme court.

The amount involved is large,—many thousand acres of land,—
the questions of law are high and difficult, as all real questions as
to the construction of the constitution and laws of the United
States are; much delay in the course of this extended litigation
is reasonably to be expected, and it seems to us idle to say that,
because the state courts have lost their jurisdiction of the cause,
their proceeding in it will not cloud the defendants’ title, or
seriously and irreparably affect their rights of property. The mat-
ter appearing to rest largely in the exercise of a sound discretion
by the court, another consideration that has weight with the pre-
siding judge is that, if we grant this motion for a preliminary
injunction, as we have concluded to do, the attorney general may
take an immediate appeal to the circuit court of appeals, which
will resume its sessions on the 22d instant, where this appeal will
have preference, and a prompt hearing and decision. We expect
the circuit justice to preside in that court at its ensuing session.

If, on the other hand, we should refuse this motion, the mover
could not now appeal unless, as the facts are all substantially before
us, we make our action final by dismissing his bill; and in that
case, though he would have his appeal from our final decree, it
would have no preference in the circuit court of appeals, and that.
court would hesitate, and possibly decline, to review and reverse
us in the exercise of our discretion in refusing such an injunction.

These reasons, briefly stated, have led us to conclude that the
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injunction now asked should be granted. Counsel for the motion
will prepare, and submit for passing, the proper decree in accord-
ance with the prayer and the views we have just expressed.

Judge Bryant authorizes me to announce that he concurs fully
in this decision and in the reasoning on which it is based.

The counsel cited, and the court considered and referred to, the
following authorities: U. 8. v. Louisiana, 123 T. 8. 32, 8 Sup. Ct.
Rep. 17; Ames v. Kansas, 111 U. 8. 449, 4 Sup. Ct. Rep. 437;
Omaha Horse Ry. Co. v. Cable Tramway Co., 32 Fed. Rep. 727;
Railroad Co. v. Mississippi, 102 U. 8. 135; Lowry v. Railway Co., 46
Fed. Rep. 84; State v. Illinois Cent. R. Co., 33 Fed. Rep. 721; French
v. Hay, 22 Wall. 250; Dietzsch v. Huidekoper, 103 U. 8. 494; Fisk
v. Railroad Co., 10 Blatchf. 518; Sharon v. Terry, 36 Fed. Rep.
365; Railroad Co. v. Ford, 35 Fed. Rep. 170; Wagner v. Drake, 31
Fed. Rep. 849; Railway Co. v. Cox, 145 U. 8. 601, 12 Sup. Ct. Rep.
905; Bank v. Calhoun, 102 U. 8. 262; In re Ayers, 123 U, 8. 443,
8 Sup. Ct. Rep. 164; Pennoyer v. McConnaughy, 140 U. 8, 1, 11 Sup.
Ct. Rep. 699

STATE OF SOUTH CAROLINA v. PORT ROYAL & A. RY. CO.
(Circuit Court, D. South Carolina. June 10, 1893.)

1. ReMovaL or CAUsES—FEDKRAL QUESTION—INTERSTATE COMMERCE.

The state of South Carolina filed a bill in one of its own courts, alleging
that the corporation made defendant therein was chartered by the state
to Dbuild, maintain, and operate a railroad to facilitate communication
between the interior and the seaboard; that since it was built the Cen-
tral Company, a Georgia corporation, and a competitor of defendant,
had purchased enough of the stock and bonds of defendant to give it vot-
ing control of the corporation, which power it had used to divert the busi-
ness of defendant, injure its property, and crush competition; that the
Central Company had no power under its charter and the laws of Georgia
to purchase and hold stock in defendant corporation, and that the latter
was disabled to fulfill the purposes for which it was chartered; and it
prayed that such holding by the Central Company be declared ultra
vires and void, and that defendant’s charter be forfeited. The petition
for removal alleged that the Central Company was an instrument of inter-
state commerce, and that for the purposes of such commerce, and under
the interstate commerce clause of the constitution and the laws passed
in pursuance thereof, it had power to purchase and hold defendant’s stock,
and control its operaticn. Held, that the determination of the con-
troversy thus developed involves the construction of the constitution
and laws of the United States, and so presents a federal question.

2. SAME—PARTIES—CORPORATION.

It cannot be objected to the right of removal thus arising that the
Central Company is not a party to the suit, and that its right cannot be
affected by its decision, for the defendant corporation represcnts every
stockholder in it, and, if the suit be successful, every share of stock,
including that held by the Central Company, becomes valueless and non-
existent.

8. SAME—IMPAIRMENT OF CONTRACTS.

The bill alleged that such holding of stock by the Central Company
was ultra vires and void because a certain provision of the Georgia
constitution forbade the legislature to grant such power to any corpora-
tion where its effect might be to lessen or destroy competition. The
petition for removal claimed that this impaired the obligation of the con-
tract embodied in the Central’'s charter, which was granted before this
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provision of the constitution took effect. Held, that this also presented
a federal question, although the supreme court of Georgia had theretofore
decided that the chartér did not confer the right claimed.

In Equity. On motion to remand. Suit by the state of South
Carolina against the Port Royal & Augusta Railway Company to
forfeit defendant’s charter. Motion denied.

D. A. Townsend, Atty. Gen., for the State.
A. C. King, W. I. Verdier, and A. T. Smythe, for the motion.
H. A. M. Smith, Lawton & Cunningham, and J. Ganahl, opposed.

SIMONTON, District Judge. The complaint in this case was
filed in the court of common pleas for Beaufort county, in the state
of South Carolina. A petition for removal of the cause into this
court was filed by the defendant, with the bond required by law.
It is said that the state court refused to grant the order of re-
moval. A transcript of the record, however, has been filed in this
court, and the cause has been docketed here. The present motion
is to remand it to the state court. The ground upon which it is
based is that the record does not present a case arising under the
constitution and laws of the United States. If this be so, the
cause must be remanded. Stone v. South Carolina, 117 U. 8. 430,
6 Sup. Ct. Rep. 799.

‘Whether a suit is one that arises under the constitution and laws
of the United States is determined by the questions involved. If
from them it appears that some title, right, privilege, or immunity
on which the recovery depends will be defeated by one construc-
tion of the constitution or a law of the United States or sustained
by the opposite construction, then the case is one arising under
the constitution or laws of the United States. Cooke v. Avery, 147
U. 8. 385, 13 Sup. Ct. Rep. 340. The right of removal does not
depend upon the validity of the claim set up under the constitu-
tion or laws of the United States. It is enough if the claim in-
volves a real and substantial dispute or controversy in the suit.
Southern Pac. R. Co. v. California, 118 U. 8. 112, 6 Sup. Ct. Rep.
993. Nor is it necessary to sustain this right of removal that no
other questions be involved than the federal question. “In Rail-
road Co. v. Mississippi, 102 U. 8. 135, it was decided that a suit
brought by a state in one of its own courts against a corporation
of its own creation can be removed to the circnit court of the
United States if it is a suit arising under the constitution and laws
of the United States, although it may involve questions other than
those which depend on the constitution and laws.” Southern Pac.
R. Co. v. California, supra; Ames v. Kansas, 111 U. 8. 449, 4 Sup.
Ct. Rep. 437. In seeking the determination of the question whether
the case is one arising under the constitution or laws of the United
States, we examine into the record, and must find the answer there
only. The record is the complaint and the petition for removal.
State v. Coosaw Mining Co., 45 Fed. Rep. 804, and cases quoted. The
question is also decided upon the facts and reasons stated, and not
gimply upon conclusions of law, or the assertion that a federal
question is relied upon. Milling Co. v. Hoff, 48 Fed. Rep. 341; Gold,
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ete., Co. v. Keyes, 96 U. 8. 201. It must also clearly appear that a
federal question is involved among the issues. State of Iowa v.
Chicago, etc., Ry. Co., 33 Fed. Rep. 392. This court must not inter-
fere with the action of state courts unless the rights of the party
seeking its jurisdiction be made out clearly and unmistakably
from the record. Id. Such are the principles of law governing
this case.

The complaint begins with a statement of the creation and his-
tory of the defendant corporation, by which it appears that it was
originally incorporated in the state of South Carolina, and that
there was granted to it a charter in the state of Georgia; that its
capital stock is 7,500 shares of $100 each, a share being entitled
to one vote; that in 1878 two series of bonds were issued,—sinking
fund bonds and general morigage bonds,—the general mortgage
bonds being entitled to one vote for each $100, making a voting
constituency of 7,500 on account of stock and 15,000 on account
of bonds; that the corporation possesses its existence under the
acts and laws of the states of South Carolina and Georgia alone;
and that its entire right and object of existence is limited and
governed by the grant of these states. It then states that the ob-
ject of these grants was the construction and maintenance of a
public highway from the harbor of Port Royal to the city of Augus-
ta, and incidentally to open communication between the interior
and the sea. That this purpose was fulfilled, and the ends sought
were obtained and promoted, until the lawful ownership and con-
trol of the Central Railroad & Banking Company of Georgia was
obtained over this defendant corporation. The complaint then
goes on and gives a short sketch of this Central Railroad & Bank-
ing Company of Georgia. That it is a railroad corporation under
the laws of Georgia, engaged in operating a large number of rail-
road lines, owned, leased, and otherwise controlled by it in the
states of Georgia, South Carolina, and elsewhere; owning also and
controlling the Ocean Steamship Company, and lines of steamships
operated by it between Savannah, Ga., and the ports of New York,
Philadelphia, and Boston, said lines consisting of a number of steam-
ers engaged in the freight and passenger business. It may be noted
by the way that this means largely engaged in interstate commerce.
That in a part of this business it draws business from territory also
tributary to the Port Royal & Augusta Railway Company, and to
that extent is its competitor. That in 1881, in furtherance of
a scheme to get control of all competing lines, the Central Railroad
& Banking Company obtained by purchase and otherwise a part
of the stock in the Port Royal & Augusta Railway Company, and
a part of the bonds, with voting power, eventually getting 4,015
shares of stock and $1,176,000 worth of the bonds. Thencefor-
ward it dominated this company, ran it in its own interest, di-
verted a large part of its business, abandoned the use of valuable
terminal property, and generally injured it to a great extént, dis-
appointing the purposes for which it was chartered; in other words,
depressing and crushing a competitor. The complaint then charges
that this purchase and holding of this stock and these bonds by
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the Central is contrary to public policy and void, because it was
intended to defeat and lessen competition, and has in fact done
so; and that for this reason the Port Royal & Augusta Railway
Company is faithless to the trusts confided to it, and no longer does
or can perform its duties under its charter, and, controlled and oper-
ated as it is by the Central Railroad & Banking Company in its
own name, but for the use of the latter, it should no longer be per-
mitted to enjoy its franchises. The complaint then charges that
this Central Railroad & Banking Company, a corporation under
the laws of Georgia, has no rights but those conferred on it by the
laws of that state or by its charter; that the purchase and holding
of this stock and these bonds is unlawful, inasmuch as it is un-
authorized by this charter. It is further unlawful because obnox-
ious to article 4, § 2, par. 4, of the constitution of Georgia, in effect
depriving the general assembly of that state of power to authorize
any corporation to buy shares of stock in any corporation in that
state or elsewhere, which may have the effect or intent to defeat
or lessen competition or to encourage monopoly; that, thus forbid-
den by the laws of its own state to hold these stocks and bonds,
it is equally illegal and forbidden for it to hold them in the state
of South Carolina, whose laws and public policy do not authorize
this holding of these stocks and bonds; and again, all this is pressed
as the reason for the forfeiture of the charter of the Port Royal
& Augusta Rajlway Company. The first prayer of the complaint
is that the holding and ownership of the shares of the stock and
bonds with voting power of the Port Royal & Augusta Railway
Company by its rival and competing line, the Central Railroad &
Banking Company, be declared to be ultra vires, illegal, and un-
authorized, and against public policy and void.

It is clear from this summary of the complaint that it proceeds
upon the ground that the Port Royal & Augusta Railway must for-
feit its charter because the majority of its stock and bond voting
power is held by the Central Railroad & Banking Company, for the
reason that this holding is ultra vires, not authorized by its charter
or the laws of Georgia or the laws of South Carolina, especially
because it is a competitor of the Yort Royal & Augusta, and inter-
ested in and in fact crippling it. The petition addresses itself to
these questions. It asserts the right of the Central Railroad &
Banking Company to hold this stock, and rests this right upon the
interstate commerce clauses of the constitution, and the laws
passed thereunder. The petition, in effect, denies that in testing
the rightful holding ¢f these stocks and bonds we must look solely
to the charter and the laws of the two states; that it can be
majntained under interstate commerce law, and that for the pur-
poses of interstate commerce such holding is lawful. The validity
of this position depends entirely upon the construction to be given
the constitution and laws of the United States. It must be met
and decided, not only as one of the issues, but as the controlling issue
in the case. The counsel for the plaintiff contends that there is
no evidence whatever in this record that the Central Railroad &
Banking Company is engaged or is authorized to engage in inter-
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state commerce. That it was chartered to construct a road from
Savannah to Macon, and afterwards was authorized to go to At-
lanta. DBut the complaint itself, in its sixth paragraph, alleges
facts which demonstrate that it is engaged in interstate commerce
by land and by sea, and with the largest ports on the Atlantic.
Tt is also urged with great force that the Central is no party to
this case, and that its rights would be neither invaded nor affected
by any decision in this case. For the purposes of this suit the cor-
poration defendant represents every stockholder in it. If the suit
be successful, every share of stock becomes valueless and nonexist-
ent. Whether this case would be res judicata as to the reasons
for this forfeiture—the right of the Central to purchase and hold
stock and bonds of this character--may well be doubted; but the
fact that the stock will be forfeited in the event supposed cannot
be doubted. Besides this, one of the specifications of the crime
charged against the Port Royal & Augusta Railway Company is
that the majority of the voting power in the corporation is held
by the Central, and that this holding is ultra vires, null and void.
This is reiterated and gravely pressed in the complaint, and is
charged as a misuse and perversion of its franchises, and the ground
for their forfeiture. It is necessary for its defense that it should
meet and refute this charge; and if it can show such refutation
it is not only its right, it is its duty, to do so.

The other question raised in the petition as a ground for re-
moval is that the obligation of a contract is sought to be impaired
by this complaint. The complaint charges that the purchase and
holdmg of these stocks and bonds by the Central Railroad & Bank-
mg Company is illegal and void, among other reasons, because it
is obnoxious to article 4, § 2, par. 4, of the constitution of the state
of Georgia, adopted in 1877, Whlch is in these words: "

“The general assembly of this state shall have no power to authorize any
corporation to buy shares or stock in any corporation of this state or else-
where, or to make any contract or agreement whatever, with any such
corporation which may have the effect to defeat or lessen competition in their

respective business, or to encourage monopoly; and all such contracts shall
be illegal and void.”

The position of the defendant is that under its original char-
ter, approved 20th December, 1832, the Central Railroad & Bank-
ing Company had the power to buy, hold, and sell real and per-
sonal estate, * * * and to do all lawful acts properly in-
cident to a corporation, and necessary and proper to the trans-
action of the business for which it is incorporated; that the use
made of the provision of the constitution of the state of Georgia
above quoted, and set out at large in the complaint, is to repeal
and annul this right; that its charter is a contract, and that,
if the effect sought in the complaint be given to this provision
of the constitution of the state of Georgia, it will defeat and annut
and so impair this contract. To this the plaintiff replies that the
constitution of the state of Georgia in express terms disclaims
any interference with existing contracts, and declares that its pro-
visions shall not apply to them. Article 4, § 2, par. 6. That it is

v.56£.00.7—22




338 FEDERAL REPORTER, vol. 56.

admitted that the charter of this company is a contract, which can-
not be affected by provisions of a subsequent constitution or legis-
lative act; and that this has been in terms decided by the supreme
court of the United States. Central Railroad & Banking Co, v.
Georgia, 93 U. 8. 670. That the charter gives no such right as
that contended for, and that it does not authorize the holding of
these stocks and bonds. Central Railroad & Banking Co. v. Collins,
40 Ga. 583. That so the only controversy presented is as to the
construction of a statute of the state of Georgia, and no federal
question whatever is at issue. 'We must look to the record as it
comes here, and ascertain the questions involved. No subsequent
amendment and no disclaimer in argument can affect them. Cre-
hore v. Railway Co., 131 U. 8. 244, 9 Sup. Ct. Rep. 692. The com-
plaint charges that the purchase and holding of the stocks and
bonds of the Port Royal & Augusta Railway Company, a rival and
competing road, by the Central Railroad & Banking Company, is
wholly unlawful, and should be declared void for the reason that
its charter does not authorize the same; that is to say, its charter
does not authorize it to hold stocks and bonds in a rival and com-
peting road. This shows what was in the mind of the pleader,
and is in a measure explained by the next sentence: “That the
said purchase and holding is also unlawful, as it is obnoxious to
article 4, § 2, par. 4, of the constitution of the state of Georgia,” ete.
The clear inference is that this article is relied on by the complaint,
whatever may be the construction of the charter or of any legisla-
tive act.

Does the fact that the state court has construed the charter
upon which the question is made prevent this court from putting
its own comstruction? Is this court confined to the single question,
does the charter as construed by the state court impair the obliga-
tion of a contract? In Stone v. Mississippi, 101 U. 8. 816, after
citing the great Dartmouth College Case, Waite, C. J., adds this
comment:

“It is to be kept in mind that it is not the charter which is protected, but
only any contract the charter may contain. 1f there is no contract there is
nothing in the grant on which the constitution can act. Consequently the
first inquiry in this class of cases is whether the contract has been in fact
entered into, and, if so, what its obligations are.”

He then goes on, discusses an act of the legislature of Mississippi,
and construes it, notwithstanding the fact that it has been already
and in the same case construed by the supreme court of that state.
The case of Central Railroad & Banking Co. v. Georgia, 92 U. 8,
6635, quoted by the plaintiff, went to the supreme court on writ of
error. That court construed for itself and overruled the construc-
tion of a Georgia statute by the supreme court of that state. It
would appear from this that when the protection of the constitution
of the United States, article 1, § 10, is claimed, the court will first
inquire into the existence of a contract, next into the terms of the
contract and its proper construction, and then whether the record
discloses an act by the state, either in convention or in the legis-
lature, operating against such contract so ascertained and con-
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strued. There appears to be a federal question here also. As has
been said, the validity or invalidity of these defenses are not now in
question. Scuthern Pae. R. Co. v. California, supra. See, also,
Bradley, J., in Gold, ete.,, Co. v. Keyes, 96 U. 8. 204, They are made,
and are pertinent to the suit. They are federal questions, and with-
in the jurisdiction of this court. This leaves this court no alterna-
tive. The motion to remand is refused.

SANTA ANA WATER CO. v. TOWN OF SAN BUENAVENTURA et al
(Circuit Court, S. D. California. May 29, 1893.)

1. WaTER CoMPANTES—RATES—CONTRACTS WITH TOWN.

Act Cal. March 10, 1866, § 12, incorporating the town of 8., conferred
on the trustees of the town power to provide for the prevention and ex-
tinguishment of fires, and to supply it with fresh water. Section 14 pro-
vides that they should have no power to contract debts in excess of $400,
unless an amount of money sufticient to meet them was actually in the
treasury, unappropriated to other purposes. Held, that the trustees might
make such contract as they deemed expedient with individuals who
would undertake to furnish a supply of water, and a provision in such
contract that such individuals should have the unrestrained right to fix
the rates to be charged for water furnished, so long as the same were
general, is valid.

2. SAME—ASSIGNMENT—CORPORATIONS.

This right to fix rates was conferred on the individuals in question as
“parties of the first part” to the contract. They afterwards assigned all
their rights and privileges under the contract to a water conmpany duly
organized under the general law, and this assignment was ratified by an
ordinance of the town. The new company completed the work, and ful-
filled all the obligations of the first party to the contract. Held, that the
right to fix rates passed to the company, as a right growing out of a
valid contract, and it is not affected by, or subject to, the power reserved
to the legislature to alter or repeal any provisions of the company’s
charter, which also provided a mode for fixing rates.

8. SAME—COXNSTITUTIONAT, LAW—OBLIGATION OF CONTRACTS.

Const. Cal, 1879, art. 14, § 1, which provides that thereafter the rates
for water shall be fixed annually by the governing board of the city or
town in which it is furnished, and the legislation enacted for the purpose
of carrying it into effect, are unconstitutional and void as to a contract
made before the adoption of the constitution, which confers on the water
company the sole right to fix rates, for they impair the obligation of the
contract. New Orleans Gas Co. v. Louisiana Light, ete., Co., 6 Sup. Ct.
Rep. 252, 115 U. 8. 650, followed.

4, SAME—ACT OF INCORPORATION.

Act Cal. May 3, 1852, which provides that any contract made between
a city and a water company organized under that act, for a supply of
water, “shall be valid and binding in law, but shall not take from the
city the right to regulate the rates for water,” has no application to a con-
tract made for the same purpose with individuals not organized under
this act.

5. SAME—CORPORATIONS—SPECIAL ACTS—ASSIGNMENT OF FRANCHISE.

Const. Cal. 1849, art. 4, § 31, which declares that “corporations may be
formed under general laws, but shall net be created by special act,”
does not prohibit the assignment of a franchise to a legally-organized
corporation by persons having the lawful right to exercise and transfer
the same. People v. Stanford, 18 Pac. Rep. 85, 19 Pac. Rep. 693, and 77
Cal. 371, followed.




