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HODSON v. THE HARRY LYNN,
TACOMA & ROCHE HARBOR LIME CO. v. THE MARION.
(District Court, D. Washington, N. D. June 7, 1893.)
Nos. 577 and 578.

1. CoLLISION—STEAM AND SA1L—LIoHTS—LOOKOUTS.

A schooner sailing at night in Puget sound was struck by a small steam-
er, which overtook her on the course, The schooner’s side lights were
not visible to the steamer, her binnacle torch was not lighted, and no
sound signal was given, though the schooner’s master kmew of the
steamer’s approach. The steamer had no lookout except the helmsman.
Held, that both vessels were in fault, and the damage should be divided.

2. SaAME—LooxkouTs.
The rule requiring a lookout admits of no exceptions, on account of
size, in favor of any craft capable of committing injuries.

In Admiralty. Libels by John Hodson, master of the schooner
Marion, against the steam tug Harry Lynn, and by the Tacoma
& Roche Harbor Lime Company, owner of the Harry Lynn, against
the schooner Marion, for damages caused by a collision between
said vessels. TFindings that both vessels were in fault, and dam-
ages divided.

Hughes, Hastings & Stedman, for the Marion.
Greene & Turner, for the Harry Lynn.

HANFORD, District Judge. The Marion, a three-masted
schooner of 224 tons net tonnage, with a cargo of about 350,000
feet of lumber and piles, including her deck load, sailed from Port
Blakely on the morning of October 25, 1892, bound for Newport,
in the state of California. With a light northwest wind, her
progress in Puget sound was slow. At 8 o’clock P. M, October
26th, she was off Point No Point, at which time she tacked, after
which, and at about 8:45 P. M., when the collision occurred, she
stood on her starboard tack, with all sails set, steering by the wind,
and was going through the water at the rate of about half a mile
per hour, but, with the set of a strong ebb tide, was making con-
siderably greater headway toward TFoul Weather bluff, which bore
about one point off her starboard bow, with Point No Point bear-
ing south-southeast and distant about one mile and a half. The
moon had set, and at the time of the collision, at the place where
it occurred, the atmosphere was clear, but there was a fog bank
five or six miles ahead. The other vessel, a propeller of about
45 tons, left Seattle late in the afternoon, bound for Port Townsend
and Roche Harbor, and overtook the Marion, and struck her a
little forward of her main rigging, about 45 or 50 minutes after
the Marion had passed Point No Point. After rounding said
point, the steamer took a position and course which placed her on
the port side of the Marion, and following her on an intersecting
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course. The schooner’s side lights were placed in her fore rigging,
and were not vigible from the steamer until too late to avoid the
collision. This was so because, until the steamer rounded the
point, they were obscured by distance, and afterwards, until she was
less than 200 feet away, she was more than two points abaft the
schooner’s beam. There was a torch at the binnacle, ready for
use, but it was not lighted, and no warning was given by sound,
although the master and all the men on the deck of the Marion
were aware of the presence of the Harry Lynn, and knew that they
were being overtaken by her for at least 15 minutes before the
collision. This neglect fastens responsibility for the collision up-
on the schooner. The excuses offered by Capt. Hodson are that
he supposed that his port side light was vigible from the steamer,
and that it was in fact seen by her lookout; and that, on account
of there being so many steamers and small craft afloat in Puget
sound, it would require constant attention, and be too troublesome
to give warning to every one of them coming within dangerous
proximity. 'This last excuse is simply puerile, and merits no
further comment; and the first amounts to an admission of an
error which would not have been committed if the officers of the
‘Marion had been as observing and prudent as the situation required.
‘When the steamer approached within half a mile without hailing,
they certainly had no reason for supposing that their vessel had
been seen by those on board of her.

Collisions usually result from mutual faults, and this case is
no exception. While the schooner failed to give notice of her posi-
tion, and was not discernible for any considerable distance from
the steamer on account of the fog bank serving as a background,
still the latter vessel, being a steam propeller, easy to handle,
quick to answer her helm, and being the overtaking vessel, ought
to have kept clear of the Marion, and, in my opinion, could have
done so, if there had been ordinary vigilance and skill in managing
her. The fault on her part lies in the fact that she had at that
time no lookout, except the helmsman, who was too much diverted
by giving attention to the wheel and compass to make out the
schooner as soon as she ought to have been discovered; the at-
tention of the master, just previous to the collision, being directed
to the comfort of a sick passenger.

There is mo exception to the rule requiring a lookout in favor
of craft capable of committing injuries, on account of size. Vessels
of the class of the Harry Lynn must be held accountable for in-
jurious collisions resulting from neglect to observe established
rules of navigation. The damages will be divided, and the cases
will be referred to a commissioner to ascertain and report the
amount sustained by each vessel.
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PHINIZY et al v. AUGUSTA & K. R. CO. et al.
(Circuit Court, D. South Carolina. May 16, 1893.)

1. FEpERAL COURTS—JURISDICTION—CITIZENSHIP—RECEIVERS.

A certain railroad company had been incorporated both in Georgia and
South Carolina. The United States circuit court of the former state had
appointed a receiver, and an ancillary bill was filed in the latter state
to have his authority extended over the property of the company therein.
The complainant in the bill was a citizen of Georgia. Other citizens of
Georgia were parties to the bill, which was the counterpart of the one
originally filed, but no relief was asked against them. Held, that the con-
troversy was between citizens of different states, and the circuit court
has jurisdiction.

2, SAME—RECEIVERS—APPOINTMENT—COMITY.

The same receiver was appointed by the South Carolina court, on prin-
ciples of comity. Afterwards the trustees under a mortgage to secure
bonds issued by the railroad company filed a bill for the appointment of
a receiver, and for foreclosure of the mortgage. It was shown that the
Georgia court appointed its receiver at the instance of another com-
pany that controlled the stock of the present defendant, to further the
interests of the dominant company’s system, and not in the interest of
creditors; and, further, that that court had since held that its action in
the premises was unauthorized. Held, that under these circumstances
a new receiver should be appointed, who can represent all interests, and
whose position would be unassailable.

8. SAME—PARTIES.

It is not necessary that the original receiver should be made a party to
such bill, for he is an officer of the court, and already within its jurisdic-
tion and control. Nor is another corporation, against which charges are
made, a necessary party, where no relief is asked against it.

4. MorreaceEs—Ri1cHTS OF MORTGAGEES—EQUITY.

Though the mortgage provides that the trustees, after default, and upon
petition of the owners of a certain amount of the bonds, may take pos-
session of and manage the road, or sell it, at their option, this does not
affect their rights, as legal owners of the mortgage, to go into a court of
equity after default, and ask the appointment of a receiver, and foreclo-
sure of the mortgage, without waiting for any action on the part of the
bondholders.

5. FEpERAL COURTS—JURISDICTION—CITIZENSHTP—CORPORATIONS.

For the purpose of determining the jurisdiction of the circunit courts
of the United States, a corporation chartered by several states must,
when sued in either state, be treated as a citizen of that state alone, with-
out regard to where it has its principal place of business.

In Equity. Bill to foreclose a mortgage, and for the appoint-
ment of a receiver.

W. K. Miller and W. G. Charlton, for complainants.
Lawton & Cunningham, Mitchell & Smith, and H. B. Tompkins,
for defendants.

SIMONTON, District Judge. The bill was filed by Charles H.
Phinizy and Alfred Baker, trustees, against the Augusta & Knox-
ville Railroad Company and the Port Royal & Western Carolina
Railway Company, for foreclosure of mortgage, praying the ap-
peintment of a receiver.

The Augusta & Knoxville Railroad Company, whose road extend-
ed from %ggusta, in the state of Georgia, to Greenwood, in the state
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