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application of these principles to the case at bar satisfies us that
the judgment of the circuit court was for the right party, and
should not be disturbed. Section 30 of the act of February 15,
1869, heretofore referred to, did not confer upon the school district
any authority to issue negotiable securities such as were in fact
issued. The subsequent act of February 27, 1873, bears evi-
dence that a subsequent legislature assumed that school dis-
tricts might issue bonds under the authority conferred to borrow
money by section 30 of the act of February 15, 1869. But the latter
act did not, in terms, confer the power to issue negotiable securities,
and no necessary inference arises therefrom that such was the
legislative intent. All of the provisions of the act relative to the
registration of securities may be made applicable to nonnegotiable
bonds, as well as to those that are in form negotiable, and, so far
as we can divine, as much reason existed for requiring school dis-
tricts to make an authentic record of their nonnegotiable indebted-
ness as for requiring a record of that which was negotiable. The
act of February 27, 1873, is not rendered meaningless or nuga-
tory, so far as school districts are concerned, by the assumption
that the legislature did not intend to authorize school districts
to issue negotiable securities. We are therefore constrained to
hold that the bonds sued upon were issued without authority of
law, and that no holder thereof could acquire the rights of an
innocent purchaser of commercial paper. As this view disposes
of the case, it is unnecessary to consider any of the other defenses
to the bonds which the school district has interposed.
The judgment of the circuit court is accordingly affirmed.

NORTHERN PAC. R. CO. v. EGELAND.
(Circuit Court of Appeals, Eighth Circuit. May 1. 1893.)

No. 206.

MASTER AND SE}WANT-CONTmnUTORY NEGLIGENCE-EvIDENCE.
In an action against a railroad company for injuries to an employe

It appeared that plaintiff and several other secticn hands were riding in
the caboose of a work train; that, as the train reached the station to
which they were going, it slowed up, and that all but plaintiff jnmped off
safel:r Plaintiff testified that he was standing on the platform of tha
caboose. waiting for the train to stop, when the conductor ordered him to
get off; that he did so, and was injured. Defendant's evidence tended to
show that plaintiff jnmrJed without any order from the conductor. The
train at the time was moving about 4 miles an hour, and the platform on
which plaintiff alighted was only 12 or Hi inches lower than the step 011
which he stood. Hela, that the question of contributory negligence was
one for the jury.

In Error to the Circuit Court of the United States for the Dis-
trict of Minnesota.
This was an action by Ole J. Egeland against the Northern Pa-

cific Railroad Company for injuries received. 'rhere was judgment
for plaintiff, and defendant brings error. Affirmed.
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J. H. Mitchell, Jr., John C. Bullitt, Jr., and Tilden R. Selmes, for
plaintiff in error.
Henry J. Gjertsen and Lars M. Rand, for defendant in error.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

THAYER, District Judge. This is an action in which the de-
fendant in error recovered a verdict against the Northern Pacific
Railroad Company for injuries that he claims to have sustained by
jumping from a moving train in obedience to an alleged order of
the conductor who was in charge of said train. We are only re-
quired by the assignment of errors to determine whether the trial
court erred in submitting the issue of contributory negligence to
the decision of the jury, and we shall confine the inquiry to that
question. It is insisted by the defendant company that the act
of jumping from the train while it was in motion was in itself such
contributory negligence as precludes a recovery, and that the cir-
cuit court should have so declared at the conclusion of all the evi-
dence.
The testimony that was offered by the plaintiff tended to show

thlllt he was a section man in the defendant's service. and had been
so employed for about two months prior to the accident; that on the
day of the accident the plaintiff and several other section men board-
ed a work train which was in charge of one of the defendant's con-
ductors and its road master, for the purpose of riding for some miles
to a station called "Lake Park," where they had occasion to stop
to secure some of their tools and a hand car; that the train in ques-
tion consisted of a caboose and several flat cars, and that the sec-
tion crew took seats in the caboose when they boarded the train,
as it was their right and duty to do; that as the train neared Lake
Park it 8lowed up, and the foreman of the section crew thereupon
called to his men to make ready to get off, and immediately pro-
ceeded to the front platform for the purpose of getting off; that
the remainder of the crew followed the foreman, and began to jump
off while the train was still in motion; that the foreman and all
of the other members of the crew except the plaintiff jumped off
safely while the train was moving at the rate of from four to five
miles per hour. The plaintiff also testified in his own behalf that
he waited on the platform of the caboose for the train to stop after
the other members of the crew, including the foreman, had jumped
off; that as he was standing there the conductor of the train told
him to "get off," and again said, "Hurry up; jump off now;" and
that, in obedience to such command, he did jump or step from the
car to the platform of the station, having first thrown his shovel
and pail with which he was incumbered when he was first ordered
the conductor to get off. He further testified that he relied on

the order of the conductor, and did not think there was any dan·
ger in obeying it; that the train was moving at the time at the
rate of about four miles per hour; that he had had no previol!S ex·
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perience in getting off from moving trains, and that, but for the
order of the coOnductor, he would have remained on the car until
the train stopped.
It further appeared in evidence that the platform of the Lake

Park station house was only 12 or 16 inches lower than the steps
of the car from which the plaintiff had to jump, and that in the act
of jumping the plaintiff in soOme manner fell on the platform, and
sustained some injuries.
The evidence for the defendant tended to show that, in the mat-

ter of jumping from the train while it was in motion, the plaintiff
acted of his own volition, and without any precedent order from
the conductor. In respects there appears to have been no
material controversy as to the circumstances under which the in-
juries were sustained.
In view of all the testimony, which we have stated with substan-

tial accuracy, we think the trial court properly submitted the ques-
tion of contributory negligence to the decision of the jury. We are
of the opinion that the act of jumping or stepping from the train
to the station platform, under the circumstances above disclosed,
was not so obviously dangerous that the court should have adjudged
the plaintiff guilty of contributory negligence, even though he acted
in obedience to the order of the conductor. It was for the jury to
say whether the conductor of the work train gave the alleged or-
der to "get off," and whether that was a negligent direction, and
whether, in view of such order and all attendant circumstances,
the plaintiff acted with that degree of prudence which a man in his
situation and with his experience would ordinarily exercise. It
would subserve no useful purpose to review all of the cases which
have been called to our attention by counsel for the plaintiff in er-
ror, with a view of showing, that one who gets on or off a moving
train thereby assumes all risks of getting hurt, and is guilty of con-
tributory negligence. Reibel v. Railway Co., (Ind. Sup.) 17 N. E. Rep.
107; Railroad Co. v. Carper, 112 Ind. 26, 13 N. E. Rep. 122, and 14
N. E. Rep. 352; Solomon v. Railway 00., (N. Y. App.) 9 N. E. Rep.
430; Filer's Case, 49 N. Y. 47; Porter v. Railway Co., (Mich.) 44 N.
W. Rep. 1054; Hunter v. Railroad Co., 112 N. Y. 371,19 N. E. Rep.
820; Railroad Co. v. Coulbourn, (Md.) 16 Atl. Rep. 208; Patton v.
Railroad Co., 96 N. O. 455, 1 S. E. Rep. 863; Jones v. Railway 00.,
(Minn.) 43 N. W. Rep. 1114.
We have examined all of the citations with which we have been

favored, and have reached the conclusion that it is not a rule of
universal application that a person must be deemed guilty of negli-
gence whenever he attempts to leave a train while it is in motion.
The authorities above referred to show, we think, that under some
circumstances a person may make such an attempt without being
chargeable with negligence. And where, as in the case at bar,
there is testimony tending to show that a person has attempted
to leave a train pursuant to the order oOf its conductDI', at a station
where it was necesRary to get off, and while the train was moving
slowly, and in so doing has sustained injury, it should be left to
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the jury to say, in the light of all of the circumstances, whether
such attempt was justifiable, and whether the plaintiff exercised
ordinary care.
Finding no error in the action taken by the circuit court, its

judgment must be affirmed.

GLASPIE v. KEATOR et al.

(Circuit Court of Appeals, Eighth Circuit. May 1, 1893.)
No. 195.

1. DECEIT-EVTDENCE-C01\SPJRACY.
In an action for fraud and deceit alleged to have been practiced by

defendant in the sale of timber lands to plaintiff, it was shown that plain-
tiff had authorized an agent to seek out and repo!'t on timber lands which
were desirable investments, and that he bought the lands in question
in reliance upon the false representations of the agent as to their value.
It was also shown that dofendant gave the agent options to purchase
the lands at prices greatly in excess of thei!' true value, and agreed to
give him 30 per cent. of the purchase money if he sold at those prices;
that this arrangement was carried out as to some of the land, and that,
when plaintiff refused to purchase uuder olle of the options, defendant
himself completed the sale after the option had expired, and still paid the
agent a portion of the price. It was further shown that defendant con-
sulted an attorney as to how he could dispose of the purchase-money notes
without incurring personal liability, and that he actually sold and indorsed
them "without recourse," though he had no reason to doubt plaintiff's
solvency. Held, that from this evidence the jury might infer that defend-
ant acted ill cc,ncert with the agent, and that the latter's fraud and deceit
in representing the value of the lands was that of defendant as well.

2. SA:>m-RBR GEST1E.
Upon this state of the evidence as to collusion between defendant and

the agent it is competent to show the communications passing between
thp ag-pnt and plaintiff in regard to the saks, and the confidential relation3
theretofore existing between them, as indicating the various steps taken
to efIect the sales, and the reliance that plaintiff placed on the ag,ent's
representations.

3. SAME.
It is also competent to show, fiS Indicating guilty knowledge, that the

agent, when he disposed of his share of the purchase-money notes re-
ceived from defendant, carefully refraIned from indorsing them.

4.
When two expert timber estimators, who went over the lands In ques-

tion after their purchase to df'termine the amotmt of timber standiug
thereon, testify without objection as to the result of their observation,
there Is no prejudicial error in admitting the memorandum book In which
they noted the results of such observations when they were made, and
which simply confirm their oral statements in evidence.

5. SAME-INsTuucTTONs-·CoNSPIRACY.
In such action it was proper to Instruct that a conspiracy between

defendant and the a!.;f'nt was estahlished if the jury were satisfied
that an option was given the agent under an tmderstanding that a fraud
was to be perpetrated, and that the option was to be used as one of the
means of its accomplishment, and that it was so used.

6. SAME.
An instruction in such case that u a representation to the effect that

the property sold contained a certnin number of feet of merchantable
pine lumber, accompanied by a further statement, by the party making


