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DAVENPORT et al. v. PRINCE.

(Circuit Court, E. D. New York. May 12, 1893.)

1. LIMITATION OF AOTIONS-AcCRUAL OF RIGHT-DEMAND.
Defendant''4 father was executor of a will which bequeathed a certain

sum to plaintiffs, and he and defendant were coexecutors of another will.
The father mingled the funds coming into his hands under the two wills,
and invested them in land. At his death the defendant, as surviving ex-
ecutor under the latter will, sold the land, and took two mortgages on it,-
one to himself, as executor, and the other (for the amount of the fund due
plaintiffs) to himself, as trustee,-and he recorded the latter mortgage
after the other. He afterwards foreclosed the first mortgage, and bad tbe
land bid in for his beneltt. Held, tbat a right of action against defendant
for the fund did not accrue to plaintiffs, nor did the statute begin to run.
until they made a demand upon him for it.

2. SAME-INQUIRy-DEMAND AND REFUSAL.
An inquiry by plaintiffs as to the status of the fund, and a denial by de-

fendant that he ever bad it, on the ground that the foreclosure of the
first mortgage wiped out the fund, and ended his liability, did not consti-
tute such a d('mand and refusal as will set the statute rUlluing.

At Law. Action by Abraham O. Davenport and Antoinette P.
Davenport against David Prince. There was a verdict for plain-
tiffs, and defendant moves for a new trial. Motion overruled, and
judgment on verdict.
Benjamin Estes, for plaintiffs.
Dillaway, Davenport & Leeds, (John S. Davenport, of counsel,)

for defendant.

WHEELER, District Judge. Abraham Oargill bequeathed the
use of a fund, which became $5,328, to the plaintiffs' mother, dur-
ing life, and the principal to her children, at her decease, by will,
of which the defendant's father was executor. 'rhe mother of
the defendant left a will, of which he and his father were execu-
tors. This fund was invested by the defendant's father, with the
estate of the defendant's mother, in real estate in Pennsylvania,
upon which he attempted to take security for it; and the interest
was paid to the plaintiffs' mother during her life, and a while
after her death, by consent of her children, to their father. The
defendant, after death of his father, sold the property, as sur-
viving executor of his mother, for $12,500, and took a mortgage
for $7,172 to himself, as executor, and another for $5,328, repre-
senting this fund, to become due in 10 years, to himself, as trustee,
which was recorded after the other. After some payments on
the principal of the first mortgage, and of interest on the second,
the defendant, in 1877, caused the property to be sold for $450, on
foreclosure of the first; and it was afterwards conveyed by the
purchaser to the Prince Manufacturing Company, in which the
defendant was largely interested, and from which he received
money. On inquiry in behalf of the plaintiffs, in 1878, the defend-
ant denied that he had ever had the fund, and claimed that the
foreclosure of the first mortgage "wiped out" the one given for
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the fund, and ended his liability. A demand of the fund just be·
fore this suit was brought was admitted. There was evidence, by
statements and conduct of the defendant, and circumstances, tend-
ing to show that he had the fund, and that the property was bid
in at the foreclosure sale. The defendant relied upon the statute
of limitations, and claimed that the defendant had not so received
money as to be liable in this action. The court held that the
cause of action accrued on the demand, and directed the jury to
find for the plaintiffs, if, upon all the evidence, the plaintiffs had
shown that the defendant had the fund. The defendant has moved
for a new trial, principally on account of these rulings.
Many cases have been cited on behalf of the defendant, show-

ing that no demand is necessary for the recovery of money be-
longing to others received under some duty to those to whom it
belongs, or tortiously against their rights, but this case differs
from those. Here the defendant did not receive this property or
fund tortiously. He was not executor of the will of Cargill, and
owed no duty about the assets upde-l' it to anyone. His father,
as the executor, mingled them with the estate of his mother.
They came to the defendant with that estate, as coexecutor, and
finally as sale executor, of the will of his mother. He owed no
duty about them as such executor. 'fhey were in his hands as
the property of those to whom they belonged. He was under no
obligation to take them to the owners, nor otherwise about them,
but that of preservation. He could be in no default until he had
refused them to the owners. Prescott v. Parker, 14 Mass. 428;
Miles v. Boyden, 3 Pick. 213; Bradstreet v. Clark, 21 Pick. 389.
Counsel for defendant argues that the denial of having, or hav-

ing had, the fund, was equivalent to a demand and refusal, and
that the action thereupon accrued, if ever, to the plaintiffs. This
may be so, but whether it is or not is at least doubtful. The
plaintiffs had made no demand, and only an inquiry had been made
for them. They were not obliged to treat the defendant's asser-
tion as being anything more than an answer to the inquiry which
had been made for them. That the defendant only received real
estate or property would not, as argued for him, be sufficient to
maintain this action for the fund. What he received was real
estate when he received it; but he sold that, and had received the
avails of it, before this action was brought. The fund was not
shown to have been subject to the right of the estate of the de-
fendant's mother in the real estate in which it was invested. He
appears to have made the mortgage for it second by record of his
own motion. 'l'he evidence seems to have well warranted the jury
in finding that it was bid in for the defendant, and that by the
disposal of it afterwards he received more than the amount of
the fund, with interest from the demand, in money or its equivalent,
on acconnt of the investment of the fund in the real estate. 2
Green!. Ev. § 218. No sufficient reason for setting aside the vel"
diet, therefore, appears. -
Motion for new trial overruled, and judgment on the verdict.
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NEW YORK & N. E. R. CO. v. HYDE.

(Circuit Court of Appeals, First Circuit. June 14, 1893.)

No. 50.

1. BILL OF EXCEPTIONS-TIME FOR PRESENTATION AND ALLOWANCE-CIRCUIT
COURT OF ApPEALS.
A verdict was rendered May 27th, at the term which commenced May

15th and ended October 14th. There was no rule of court fixing the time
within which a bill of exceptions should be filed, presented for allowance,
or allowed; and no order relating thereto was made in the case. The
bill of exceptions was filed August 25th, but was not presented to the
judge until October 4th, when it was allowed, over the objection that the
delay was unreasonable and unwarrantable. Held that, as the allowance
wlis at the trial term, the jUrisdiction of the circuit court of appeals was
not affected by the delay.

2. SAME-STATE PRACTICE.
The practice in the federal courts touching the filing, presenting, or

allowance of bills of exceptions, is in no wise affected by the state prac-
tice.

3. SAME-FEDERAl. PRACTICE.
In the circuit court of appeals no exceptions to rulings at a trial can be

considered unless they were taken at the trial, and were also embodied
in a formal bill of exceptions presented to the judge at the same tenn,
or within a further time allowed by order entered at that term. or by
standing rule of court. or by consent of partiL'S; and, save under very
extraordinary circumstances, they must be allowed and filed with the
clerk during the same term. After the term has expired without the
court's control over the case being reserved by standing rule or special
order, all authority to allow a bill of exceptions then first presented, 01'
to alter or amend a bill already allowed and filed, is at an end. Bank v.
Eldred, 12 Sup. Ct. Rep. 450, 143 U. S. 293, followed.

4. FEDERAL COURTS-JURTSDlCTIO:'<-AvERMENTS OF CITJZENSIITP.
An averment that defendant is a corporation "duly established by law,

and having its principal place of business in Boston, in the state of Mass-
aChusetts," is not a sufficient statement of its citizenship to show federal
jurisdiction.

5. MASTER AND SERVANT - NEGT.TGEl"CE -FELLOW SERVANTS-RAILROAD EM-
PLOYES.
A yard clerk or cal' clerk in a railroad freight station, whose duty re-

quired him to go into the yard for the purpose of getting a record of the
seals of the cars which each train left or was to take away, was injured
by the backing down upon him of part of a freight train in control of the
engineer and train hands. Held, that the injury was cansed by fellow
servants, and the company was not lIable. Railroad Co. v. Baugh, 13
Sup. Ct. Rep. 914, applied. Railway Co. v. Ross, 5 Sup. Ct. Rep. 184, 112
U. S. 377, distinguished.

In Error to the Circuit Court of the United States for the Dis·
trict of Massachusetts.
Action by Lavius H. Hyde against the New York & New England

Railroad Company to recover damages for personal injuries received
while in its employ. There was a verdict for plaintiff, and from
the judgment thereon defendant brings error. Reversed.
Frank A. Farijham, (Charles A. Prince, on the brief,) for plain-

tiff in error.
T. Henry Pearse and Alfred Hemenway, for defendant in error.


