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There is another conclusive objection to the complainant’s claim
to a decree in this cause. There is here a single debt against
the Tridelity Bank, of $300,000. It has been proven against the
Fidelity Bank by the Chemical Bank, and the claim of the Chemieal
Bank has been sustained by this court, without any reductions on
account of the payments made by the complainant, or of the notes
held as collateral. It is well settled that a surety for a bankrupt
cannot prove an additional claim, if the creditor has a right to
prove the entire amount of that claim. Judge Lowell, in Re
Souther, 2 Low. 322, says:

“The payment made by the indorser after the malker of the note was a
bankrupt cannot be proved by the surety as money paid under section 16, be-
cause it had not been paid at the time of the bankruptcy. It must either be

proved as part of the note in the hands of the holder, and for the benefit of
the indorser, or it is not provable at all.”

Judge Lowell finds the law as stated, not as a construction of
a statutory provision of the bankrupt act, “but merely that the
section recognizes a familiar equity, and takes for granted that
a creditor may prove the debt notwithstanding payment in whole
or in part by a surety, because he in fact proves as the trustee of
the surety.” 8o, in Re Ellerhorst & Co., 5 N. B. R. 144, after
citing section 5070 of the Revised Statutes of the United States,
it is said:

“The two clauses together secure the attainment of justice in all cases. By
the first the svrety who has discharged the dcbt is subrogated in the right
of the creditor whom he has paid. By the second the creditor may prove
the whole debt. The surety cannot in such case prove, for that would be
preving the same debt {wice. But, if the surety has paid part, the creditor,
after receiving in dividends satisfaction of the balance due him, will hold,
as trustee for the surety, any dividends received by him in excess.”

A surety—and this is the only relation which is claimed by
counsel for Harper & Co. in the present case—may pay the debt,
and then prove it, or he may compel the creditor to prove it. But
he cannot, without paying the debt, make a second proof after the
same debt has once been proved by the creditor.

The bill also seeks to have the claim upon the Whiteley, Fassler
& Kelly notes allowed in favor of the complainant as an offset to
the claim of the Fidelity Bank against E. L. Harper & Co. It is
scarcely mecessary to add to what has already been said that a
claim that cannot be proved cannot be allowed as an offset.

The bill will be dismissed at the costs of the complainant,

REED v. DINGESS.
(Circult Court, D. West Virginia. May 19. 1893.)

LAND GRANTS—FORFEITURES—REDEMPTION—LACHES.
A bill alleged that in 1796 the commonwealth of Virginia made a grant of
a certain tract of land, described by metes and bounds, title to which,
after various conveyances, vested in one Swan; that thereafter by virtue
of several acts of assembly, the title to the tract, by reason of forfeiture
of the grant, was vested in the directors of the literary fund; that by
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subsequent act of assembly, passed in 1838, the title thereto was vested
in one Dumas, in trust for the creditors of Swan, and free from all taxes
and charges theretofore accrued, in whom and his successors in trust,
duly appointed by order of court, it has ever since remained; that froin
the date of the creation of the state of West Virginia, within whose
limits it lies, the land has never been entered on the land books for tax-
ation, and so has become liable to be sold for the benefit of the school
fund; that parts of said land have been sold as “waste and unappropri-
ated” in proceedings by the comrnissioner of school lands, but that they
were not of that character, and hence that the proceedings were void;
that complainant, the successor of the trustees therein mentioned, and the
holder of the legal title, had the absolute right to redeem, which could
only be divested by proper proceedings under the law of West Virginia
to sell for the benefit ¢f the school fund, which proceedings have never
been had; and it prayed that complainant be allowed to redeem, etc.
The bill was not filed until 1893. It failed to show that the trustees
had ever done anything in furtherance of the trust, or to allege any excuse
for their neglect; and it failed to show who were the creditors or rep-
resentatives, if any, of Swan, or what interests they had. Held, that
complainant and his predecessors in the trust had been guilty of such
gross laches as to bar all their rights in the premises, and the bill must
be dismissed.

In Equity. Suit by John R. Reed, trustee, ete., against Zatto C.
Dingess. Bill dismissed.

J. 8. Clark, Z. T. Vinson, and E. L. Butterick, for plaintiff.
N. Dubois Miller, J. Rodman Paul, Biddle & Ward, James H.
Furgerson, and J. F. Brown, for defendant,

GOFF, Circuit Judge. John R. Reed, a citizen of the state of
Pennsylvania, brings this suit against Zatto C. Dingess, a citizen of
the state of West Virginia. It is alleged in the bill that the com-
monwealth of Virginia on the 2ist day of January, 1796, granted
unto William McClery a tract of land containing 100,000 acres,
situated on the waters of Coal, Sandy, Tug, and Guyandotte rivers,
in the state of Virginia, now in West Virginia. The land is de-
scribed by metes and bounds, from a survey dated the 21st day of
May, 1795. It is set forth that on the 22d day of January, 1796,
the patentee, William McClery, conveyed the entire tract of land
to James Swan, by deed of that date, duly executed, and subsequent-
ly recorded in the proper office in Logan county, where the greater
part of the tract was situated. The bill then shows that it ap-
pears by the records of the court of appeals of the state of Ken-
tucky that James Swan made and executed, in the city of Paris,
France, a deed of conveyance for 43-48 parts of this tract of 100,000
acres of land, (as well as of other lands owned by him, situated in
the states of Virginia and Kentucky,) dated November 22, 1819,
to David Cowper Swan, Charles William Juste Jerome, and Louis
Philibert Brun d’Aubigne, trustees, for certain purposes in the
convevance mentioned, a copy of which deed is filed with the bill;
but the validity of the same, as well as the proper recordation
thereof, is denied by the complainant. The bill then charges that
the trustees mentioned in such alleged deed executed a mortgage
on the lands described in it, which is also dated November 22, 1819,
by which they secure the payment to James Swan of the sum. of
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$804,166.67, the same being, it is charged, the deferred payments of
purchase money due to Swan for said lands, and a certified copy of
such mortgage from the records of the court of appeals of Kentucky
is filed and made part of the bill. It is then set forth that the
purchase money was not paid, and that proceedings were insti-
tuted by James Swan et al. in Paris, France, in the year 1824, for
the recovery of said money, and the dissolution of the company
for which the trustees mentioned held the land under the deed of
1819, and that in the year 1827 a decree was entered in such pro-
ceedings dissolving the company, and placing its affairs in the
hands of a notary for liquidation, a copy of which decree is also
~ filed and made part of the bill. Complainant then alleges that
under and by virtue of several acts of the general assembly of
Virginia the title to the tract of 100,000 acres of land, by reason
of forfeiture, became vested in the “president and directors of the
literary fund” of the state of Virginia, and that on the 15th day of
March, 1838, such forfeiture being then in force, the general as-
sembly passed an act by which the title to said tract of land was
transferred to and vested in one John Peter Dumas, in trust, dis-
charged from all taxes and damages chargeable thereon before the
1st day of January, 1838; that John Peter Dumas, as trustee, held
the land until his death, in December, 1847; and that the circuit
court of Kanawha county, Va, in certain proceedings pending
before it, on the 1st day of June, 1855, appointed Josiah Randall,
of Philadelphia, Pa., as trustee in the place of Dumas. That Josiah
Randall acted as such trustee until his death, in 1866, and that
Robert E. Randall was, on the 3d day of October, 1866, by the same
court, appointed to succeed Josiah Randall in such trust, and that
he continued to act as such until the 29th day of June, 1886, when
he resigned, and the complainant, John R. Reed, of Philadelphia,
was on that day appointed trustee of the James Swan estate in
the room and place of Robert E. Randall, such appointment being
then made by an order entered in the chancery cause of Emile and
Charles Dumas v. D’Huc D’Monsignor et al, then pending in the
circuit court of the United States for the district of West Virginia,
at Parkersburgh.

The bill then charges that the tract of 100,000 acres of land was
not charged on the land books of Logan county to John Peter Du-
mas, from the year 1840 to the year 1860, as a tract of 100,000 acres,
but that in the year 1840 he was so charged in that county with a
tract of 83,074 acres, which complainant says is that part of the
said tract of 100,000 acres that was located in such county; and he
siwys that it was so on said land books for the years from 1840 to
1856, inclusive, and that the taxes due upon it were paid up to and
including the year 1854, but that such tract of 83,074 acres was not
charged to Dumas from the years 1857 to 1860, inclusive. It is set
forth in the bill that the tract of 100,000 acres has not, nor has any
part of it, been entered on the land books, either in the name of
John Peter Dumas, Josiah Randall, Robert E. Randall, or John R.
Reed, the complainant, since the creation of the state of West Vir-
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ginia, and that by reason of the failure to cause the same to be so
charged for taxes the lands, under the provisions of the laws of
‘West Virginia, became liable to be sold by the commissioner of
school lands for Logan county, for the benefit of the school fund;
and that such official during the years from 1382 to 1888, inclusive,
did sell certain portions of the same to the defendant, at public sale,
as waste and unappropriated lands. It is also stated that at the
April term, 1882, of the circuit court of Logan county, W. Va., one
L. D. Chambers, commissioner of school lands for that county,
filed his petitions as such officer in that court, representing to the
court that there were five tracts of land on Dingess’ Run creek and
its waters in Logan county, containing certain quantities, respec-
tively, as set forth in his petitions, and that the same was “waste
and unappropriated lands,” to which no person claimed title; that
under and in pursuance of the petitions, and at the same term of
the court, an order was made directing said tracts of land to be
sold as “waste and unappropriated lands” for the benefit of the
school fund, no person claiming title thereto; that the same were
duly sold by the commissioner on the 28th day of August, 1882, and
purchased by the defendant, he being the highest bidder, which
sales were duly confirmed by the court, and the commissioner or-
dered to make to the defendant deeds for the lands so sold to him,
which was done, and the deeds duly recorded. The complainant
then charges that at different times the school commissioner re-
ported to the court mentioned as land waste and unappropriated
various parts of the 100,000-acre tract, and that such orders were
made in the proceedings then so pending, at different times, as re-
sulted in the sale of many portions of the same, and the purchase
thereof by defendant, the sales all being confirmed by the court, and
deeds made for the land. The first of such sales was so ordered at
the April term, 1882, and the last at the July term, 1888, and the
number of acres sold was 5,904.

The bill claims that there is no land in West Virginia that is
“waste and unappropriated,” except such as has never been granted
by the commonwealth, and that the tracts of land so sold were not
“waste and unappropriated,” but were parts of the 100,000-acre tract
that had been granted to William McClery in the year 1796, now
claimed by complainant, as trustee of the James Swan estate. It
is also alleged that the reports so made to the circuit court of Logan
county by the school commissioner were untrue.

The complainant claims that under the constitution and laws of
the state of West Virginia he has the absolute right to redeem the
tract of 100,000 acres of land so forfeited, and that his right to re-
deem can only be divested by proceedings to sell the land for the
benefit of the school fund, in conformity to the law providing for
such sales; and no such proceedings, he claims, have ever been
instituted. He alleges that all the proceedings brought in the cir-
cuit court of Logan county by the school commissioner, including
the decrees of sale and orders made confirming the same, as well as
the deeds executed and delivered to the defendant, are without au-
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thority of law, and void, and should each and all of them be set aside
and annulled; that defendant purchased such lands with full knowl-
edge of complainant’s title, and that the commissioner proceeded
against it as “waste and unappropriated” for the express purpose
of defeating the right of redemption held by complainant, instead
of charging it as land delinquent and liable to be sold for failure
of the owner for five years to have the same entered on the land
books,—a proceeding in which complainant claims it would have
been proper for him or his predecessor in trust to have filed a peti-
tion to redeem. The prayer of the bill is that the several deeds
made to defendant for the lands so purchased by him be canceled,
and that complainant be put in possession of the land mentioned and
described in them, and for general relief.

The defendant has filed a demurrer to the bill, assigning numer-
ous grounds of insufficiency of and want of equity in the same.
Defendant insists that from the allegations of the bill it appears
that complainant has no title to the 100,000 acres of land; that
it does not appear that James Swan died seised of it; that it is
shown that the title to the land was forfeited, and never redeemed
or relinquished; that complainant, as trustee, was never invested
with the legal title to the land; and that it appears from the bill
that a court of competent jurisdiction, in a case properly before
it, decreed the sale of the land now claimed by defendant, the de-
crees of sale not being reversed, but still being in force, and that,
therefore, their legality cannot be questioned in a collateral pro-
ceeding,

In the view that I take of this case it will not be necessary to
consider the complainant’s title to the land mentioned, nor discuss
the question of jurisdiction in the sense that it is suggested in
the demurrer. The complainant seeks the aid of a court of equity.
He appeals to conscience for relief. Before the aid asked can be
given and the relief prayed for be granted, such a state of facts
must be presented as will enable the court to see that the com-
plainant and these preceding him in trust have themselves acted
as in “justice and fair dealing” they should have done, and that
they have not refused or neglected to so assert and protect their
claims, as, in connection with lapse of time and other circum-
stances, will work prejudice to others, and operate as a bar to
the relief now asked. Courts of equity universally refuse their
aid in behalf of stale demands, and no doctrine is now more
general and more useful, when properly applied, than that of
laches. Judge Moncure, delivering the opinion of the court in
Doggett v, Helm, 17 Grat. 96, said:

“The court i3 of opinion, without deciding any other question in this cause,
that laches and lapse of time afford a sufficient ground for affirming the de-
c¢ree of the court below, dismissing the plaintiff’s bill. It is an inherent
doctrine of courts of equity to refuse to interfere wlhere there has been
gross laches in prosecuting rights, or long and unreasonable acquiescence in
the assertion of adverse rights. 2 Story, Eq. Jur. § 1520. As was said by Lord

Camden in Smith v. Clay, Amb. 645: ‘A court of equity, which is never ac-
tive in relief against conscience or public convenience, has always refused its
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aid to stale demands, where the party has slept upon his right, and acqulesced
for a great length of time. Nothing can call forth this court into activity,
but conscience, good faith, and reasonable diligence. Where these are want-
ing, the court is passive, and does nothing. ILaches and peglect are always
discountenanced.” This deeirine of courts of equity hus been always recog-
nized and acted on, and these observations of Lord Camden have been often
repented and approved by the courts of England and this country.”

The supreme court of appeals of Virginia, of West Virginia, and
the supreme court of the United States, have repeatedly announced
this rule, as the following cases will demonstrate: Carr’s Adm’r
v. Chapman’s Legatees, 5 Leigh, 164, 171; Hayes v. Goode, 7
Leigh, 452; Pusey v. Gardner, 21 W, Va. 469; Trader v. Jarvis, 23 W,
Va. 100; Piatt v. Vattier, 9 Pet. 405; McKnight v. Taylor, 1
How. 161; Wagner v. Baird, 7 How. 234; Badger v. Badger, 2
‘Wall. 87; Speidel v. Henrici, 120 U, 8. 377, 7 Sup. Ct. Rep. 610. I
cite the following cases in which the subject is discussed, and the
same conclusion reached: Kane v. Bloodgood, 7 Johns. Ch. 93; De-
couche v. Savetier, 3 Johns, Ch. 190; Johnson v. Diversey, 82 IlL. 446;
Liverpool Royal Bank v. Grand Junction Railroad & Depot Co., 125
Mass. 490; Shorter v. Smith, 56 Ala. 208; Harlow v. Iron Co., 41
Mich. 583, 2 N. W. Rep. 913; Spaulding v. Farwell, 70 Me, 17;
Sargeant v. Bigelow, 24 Minn. 370; Hume v. Long, 53 Iowa, 299,
5 N. W. Rep. 193; McCoy v. Poor, 56 Md. 197; Pipe v. Smith, 5
Colo. 146; Walet v. Haskins, 68 Tex. 418 4 8. W. Rep. 596; Smith
v. Thompson, 54 Amer. Dec. 126. The English courts announce
the same conclusion. Cholmondeley v. Clinton, 2 Jac. & W. 1;
Beckford v. Wade, 17 Ves. 87; Bonuey v. Ridgard, 1 Cox. Crim. Cas.
145; Sherrington v. Smith, 2 Brown, Parl. Cas. 62.

This doctrine has lately been reviewed, and is strongly and most
aptly expressed by Mr. Justice Brewer in Naddo v. Bardon, 2 C.
C. A. 335, 51 Fed. Rep. 493:

“No doctrine is so wholesome, when wisely administered, as that of laches,
It prevents the resurrcetion of stale titles, and forbids the spying out from
the records of ancient and abandoned rights. [t requires of every owner that
he take care of lis property, and of every claimunt that he make known his
claims. It gives to the actunl and longer possessor security, and induces and
justifies him in all efforts to improve and make valuable the property he
holds. It is a doctrine received with favor, because its proper application
works out justice and equity, and often bars the holder of a mere technical
right, which he has abandoned for years, from enforcing it, when its enforce-
ment would work large injury to many.”

Every person is bound to take care of his own rights, and equity
is no more bound to take care of those who can take care of them-
selves, and will not, than is the law.

The plaintiff’s bill shows that the trustees who in law represent-
ed the Swan title, in fact gave it but little representation, and that
their delay in asserting it has been unusual and long-continued.
What excuse is given for conduct on their part that, in the absence
of explanation,—without some extenuating circumstances by or
for them specially pleaded and sustained,—must be regarded as
carelegsnesy so gross that it is most reprehensible, provided they
had faith in their title, and believed it worthy of protection by
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honest endeavor on their part? James Swan, John Peter Dumas,
Josiah Ranpdall, and Robert E. Randall were all, as the bill and
exhibits disclose, and as is conceded in the history of the days in
which they lived, men of character, education, and experience in
business matters, all well advised as to the requirements of the
law, and familiar with its demands upon them as landowners and
as trustees, yet all of them, if the plaintiff’s claims are well founded,
for many years failing and refusing to perform their duties. In
all the bill I find no reason given—no excuse offered—for their at
least strange management of an equally strange trust. Who are
the parties entitled to this trust fund? What are their respective
interests? Where do they reside? And why have they not been
heard from during the last half century? The bill is silent as to
these matters, the records filed as exhibits make no disclosures
relating thereto, and so the questions will remain unanswered.

There seems to have been but little attention given the land in
controversy from the date of the grant in 1796 down to the insti-
tution of proceedings in Logan county, in 1882, to sell it for the
benefit of the school fund. The day after it was patented to
William MecClery—Janunary 22, 1796—it was conveyed by him to
James Swan. It does not appear that he ever had actual posses-
sion of any portion of it, but it does appear that he permitted
the entire tract to become forfeited for the nonpayment of the
taxes due thereon. It seems that in 1819 he conveyed it—or
supposed he had done so—to certain trustees, who conveyed it for
certain trust purposes, and that afterwards, in 1838, the general
assembly of Virginia vested such title as was not then vested in
others than those claiming under Swan in John Peter Dumas, in
trust for the use and benefit of the creditors of said Swan. I do
not find from the record that John Peter Dumas, as such trustee,
exercised any care or control over any of the land now in contro-
versy after the year 1854, if in fact he ever did. It is mot clear
that any part of the 100,000 acres was entered on the land books
in Virginia after the passage by the gemeral assembly of that
state of the act of 1838. It is certain that none of this land has
ever been on the land books in West Virginia in the name of James
Swan, or of any of his trustees. The irresistible conclusion is not
that the trustees did not kmow their duty, not that they willfully
failed to do their duty, but that they concluded they had no valid
title to protect, no land to enter on the land books, and no taxes
to pay. Their long and continued acquiescence in the abandon-
ment of the land is susceptible of but one inference consistent
with honest deportment on their part, and that is, they considered
that their cestuils que trustent were without interest in it.
‘Whether they so acted and concluded as to all the different tracts
of land included in the Dumas trust the record does not advise,
nor is it material, as we are now considering only the McClery
grant of 100,000 acres.

The state of West Virginia was created in 1863, and at that time
there was no law of the state of Virginia under which lands were

v.56F.n0.4—12
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forfeited for the failure of the owners thereof to enter them on
the land books, and charge them with taxes. In 1869 such a law
was enacted by the West Virginia legislature, and by it the owner
of lands not so entered and charged was given one year from its
passage in which to enter and so charge hig lands, and thereby
save their forfeiture. This provision of the act of 1869 was after-
wards incorporated into the constitution of the state of West
Virginia, as adopted in 1872, and is the sixth section of article
13 thereof. With full knowledge of this legislation and of this
constitutional provision Robert E. Randall, trustee, appointed as
such in 1866, permitted the time to pass in which he could have
placed this land on the land books, if he then had title to it, and
thereby have prevented its forfeiture. He did not avail himself of
this provision of the law. He adopted the same policy of non-
action, so far as this land is concerned, that John Peter Dumas
and Josiah Randall, former trustees of the same, did. For 20
years Robert E. Randall was such trustee, and for all those years
his record as such is a blank, relative to this land. He then re-
signs, and the plaintiff was appointed on the 29th day of June,
1886, to succeed him as trustee. It will be observed that the pro-
ceedings instituted by the school commissioner of Logan county
to sell the lands for the benefit of the school fund had been pend-
ing over four years when the plaintiff was so appointed, and that
it was over four years after his appointment when this suit was
commenced. But it is proper to say in this connection that the
present trustee, so far as his duties as such and the question of
laches is concerned, does not occupy the same position as do his
predecessors in trust; and it is also proper to note that, since they
have ceased to act as trustees, and since he has qualified, a great
change has taken place in the section of country where this land
is located that very materially enhances the value of the property
now claimed as part of the trust estate. On account of the recent
development of Logan county by the construction of railroads,
and the consequent opening of her valuable mineral and timber
regions to the markets of the country, the commercial value of the
Jand therein has been enormously increased, and the great demand
for the same has tended to revive titles that had been for years
apparently abandoned. But constitutional provisions have de-
prived long-neglected grants of the efficacy they once possessed
as muniments of title, and legislative enactments that breathe
the spirit of the progress now typified by the change I have men-
tioned have made the “waste and unappropriated” places of former
days the garden spots of our present industrial prosperity, and have
caused the lands that were “forfeited” to become the most valuable
of all the domain of the state.

The books tell us that courts of equity will not close their eyes
to these matters, and the cases bearing on the doctrine of laches
say that it is the duty of the judge to consider them, and that fre-
quently they will explain the activity existing in connection with
demands that have long been dormant. I do not find from any of
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the decisions that it is the duty of a court of equity to provide the
stimulus that will impart new life to the vapid claims which only
present themselves for recognition under the revivifying influences
of the eras of development alluded to.

Plaintiff’s bill is ably and adroitly drawn, telling in an interest-
ing manner a wonderful story, and illustrating the peculiar vital-
ity said to be inherent in the early Virginia land grants. The
plaintiff claims the legal title to 100,000 acres of land patented to
William McClery in 1796. He c]anns for the creditors of James
Swan over 150 square miles of the territory of West Virginia,
—nearly one-fourth of the area of Logan county,—and in making
his claim he admits his inability to prove that any part of the
land was ever entered on the land books of Virginia, the state
that granted it; and he concedes that nome of it has ever paid
taxes under the title he claims by to West Virginia, the state
that now includes it in her boundaries. Yet it is history that
during all these years Virginia, from 1796 to 1863, and West Vir-
ginia from the year of her creation down to the year in which this
suit was instituted, endeavored to ccllect revenue from all such
grants of land. It is claimed that all forfeitures and delinquencies
occurring prior to the year 1838, relating to the land in controversy,
were released by legislative enactment, and that it is stated in the
release that the taxes and damages then due amounted in the ag-
gregate to so great a sum of money that the creditors of Swan
had better abandon the land than pay it. If that was the situa-
ticn in 1838, what was the condition of affairs in 1870, when the
trustee refused to comply with the requirements of the legislation
of the state of West Virginia before mentioned? The presump-
tion is that he best served the interests of those he represented
when he declined to pay the taxes, and abandoned the land. And
what was the status quoad this matter at the date of the bring-
ing of this suit? The bill admits that taxes for many years are
in arrears. It does not claim that they have been released, nor
does it proffer to pay them. It is clear that the trustees of the
Swan lands have slept upon such rights as they had; that they
have delayed unreasonably the assertion of their claims; that they
have nothing to offer in explanation or in mitigation of their con-
duct; that they in effect ask to be rewarded for their neglect of
duty, and that a premium be paid them for the wrong they have
done; that they have neglected the provisions of legislative enact-
ments, and ignored constitutional requirements; that they have
been indifferent to the interests of the state, and have not borne
their share of the burdens of the county. They have not done
equity, and equity will not now do violence to her rules at their
demand. I will pass a decree sustaining the demurrer and dis-
missing the bill,




180 FEDERAL REPORTER, Vol. 56,

SALZER v. IRSCH et al.
(Circuit Court, S. D. New York. June 13, 1893)

1. EQUITY—JURISDICTION—CONTRACTS.

Complainant, having secured patents for an invention which had not
yet proved a commercial success, made an agreement on October 10th
with defendant, whereby he was to continue his researches for perfecting
the invention, and to assign to defendant a half interest in all patents
and inventions, present and future. Defendant agreed to use his best
efforts to introduce the invention to the public, and pay all expenses
of exploiting the same. The profits as well as the expenses of future
experiments and patents were to be equally divided. The exploitation
was a failure, but certain third parties hecame interested in the matter,
and an agreement was made to form a corporation, to which both plain-
tiff and defendant were to convey their interests. A certificate of in-
corporation was obtained, and plaintiff executed an assignment to defend-
ant in order that the latter might convey the whole to the corporation;
but a quarrel having arisen between defendant and the third parties as
to the management of the corporation, in which complainant sided with
them, the latter withdrew from the enterprise, defendant never executed
the conveyance, and all communication between the parties ceased.
The invention had not been perfected, and the first business of the
corporation would have been to carry on further investigation and experi-
ments. Defendant had committed no breach of his agreement with plain-
tifft of October 10th. Held, that although the parties had placed them-
selves in such a position that the invention was of no value to any one,
and might be lost to the world, the court could only proceed upon the
recognized lines of equity cognizance, and that the only relief which could
be granted was a decree requiring defendant to deliver to plaintiff the
assignment of the latter’s half interest in the invention and patents.

2. SAME—CONTRACTS—BREACH.

The fact that defendant paid no part of the expenses of continued ex-
periments did not put him in default, under the agreement of October 10th,
it appearing that plaintiff never furnished him any statement thereof,
and that the expenses had in fact been paid by the third persons pendaing
the (}ispute.

In Equity. Bill by Henry Salzer against Francis Irsch and
others. Decree for complainant.

Anthony Pollok, Philip Mauro, and William H. L. Lee, for com-
plainant.
Marshall P. Stafford, for defendant Irsch.

COXE, District Judge. The complainant has for several years
devoted his attention to the perfecting of a process for steriliz-
ing and preserving meat. Prior to December 12, 1888, two letters
patent of the United States, as well as some foreign patents,
had been granted to him. His process was not, however, a comme:-
cial success. All of the samples after a certain time gave accessto
mold, and a certain percentage was spoiled outright. In this condi-
tion of affairs the complainant applied to the defendant Irsch as
a competent person to introduce the patented process to the at-
tention of the public. The negotiations between them culminated
in a written agreement dated December 12, 1888, by the terms of
which the complainant appointed Irsch his attorney to exploit the
invention of the French and English patents by selling the pat-




