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was m.ade with inclined sides, so as to deflect the wind. The cover
was elevated somewhat by corner posts extending above the sides
of the vat for the purpose of allowing air to enter and impinge
obliquely upon the lower surface of the cover, and to be deflected
upon the surface ol the brine. It seems unnecessary to enlarge
upon the dissimilarity between a brine vat with the Timby raised
wind and air cover and a Cooley creamery with the Butler cover.
The patent to John G. Cherry, No. 219,910, dated September 23,

1879, was introduced by the complainant in rebuttal in the case
upon the Cooley patent, in explanation of the record in Boyd v.
Cherry, 4 McCrary, 70, 50 Fed. Rep. 281. No testimony was given
in regard to this patent by anyone, and it was not mentioned in
the pleadings of either party. By stipulation testimony taken in
either of the cases could be used in the other of said cases. Under
this stipulation the defendant claims that the Cherry patent may
be used in the case upon the Butler patent as an anticipation. It
is apparently a fact, though the fact is not proved by competent
evidence, that the Butler application antedated the Cherry appli-
cation. It was not the intention of the stipulation that a patent
offered for one purpose by the complainant in one case could be
used by the defendant in the other case as an anticipation, with-
out an amendment of the pleadings, and without a scintilla of tes-
timony by which the complainant could be warned so as to offer
seasonable testimony in regard to the history and character of the
alleged anticipation, before the record reached the appellate court.
We therefore do not give attention to the Cherry patent.
The decrees of the circuit court are affirmed, with costs.

Al\fICRICAN CABLE RY. CO. v. MAYOR, ETC., OF CITY OF
YORK et al.

(Circuit Court, S. D. New York. June 7, 1893.)
L PATENTS FOR INVENTIONS-INVENTION-COMBINATION-CABLE RAILWAYS.

Claim 6 of letters patent No. 271,727, issued February 6, 1883, to Daniel
J. Miller, and covering a device for raising a horizontal section of the cable
in a cable railway, so that the same may be seized by the gripper, the re-
sult being attained by mounting two of the carrying pulleys on hinged
frames, and connecting them by a rod or chain, so that both may be
raised simultaneously, shows a new combination of old elements produc-
ing a new and useful result, and is therefore valid.

2.
There is nothing to limit the patent to use In a tunnel, and infringe-

ment Is not avoided by the fact that the Invention is applied above the
plane of the rails on a surface or elevated road, or by the fact that de-
fendants, while raising two pulleys by substantially the device of the
patent, also raise other pulleys at the same time, thus elevating a longer
section of the cable.

8. BAME-AssJGNMENTS-PnoOF OF-CERTIFIED COPIEs.
A certified copy of the assignment of a patent is sufficient, prima facie,

to show title in the assignee.

In Equity. Bill by the American Cable Railway Company
against the mayor, aldermen, and commonalty of the city of New



150 FEDERAL REPORfER, vol. 56.

York and the city of Brooldyn for infringement of a patent. On
iinal hearing. Decree for complainant.
Oharles H. Williams, Edward W. Oady, and Daniel H. Driscoll,

for complainant.
Francis Forbes and William N. Dykman, for defendants.

COXE, District Judge. This is an action of infringement of let-
ters patent, No. 271,727, granted to Daniel .T. Miller, February 6,
1883, for improvements in the construction of cable railways. '1'he
patent is now owned by the complainant. '1'he portion of the in-
vention involved in the present suit relates to a combined cable
support and cable lifter so arranged that horizontal sections of
the cable can be raised sufficiently to be received into the gripper
at any desired point. The pulleys which carry the cable are also
used as lifters, two of them being mounted on hinged frames and
connected by a rod or chain at points along the road where it is
necessary to pick up the cable. When the' frame of one pulley is
raised by any suitable lifting device the other rises simultaneously,
thus elevating the section of the cable between the two pulleys
so that it can be conveniently grasped by the gripper. The sixth
is the only claim involved. It is as follows:
"(G) 'J'lle two carrying pulleys D D, mounted and hinged, when connected

by a chain or rod, as shown, to insure their being simult.aneollsly raised, for
the purpose specified."

The defenses are lack of novelty and invention, noninfringement
and defective title.
'fhe proposition that Miller was the first to raise a horizontal

section of a moving railway cable up to the plane of the gripping
apparatus was clearly established at the argument. Did it re-
quire invention to do this?
'1'he useful feature of the device is that it holds the cable in

a level position so that the gripper can seize it at any point be-
tween the pulleys, thus preventing wear and tear and avoiding
many other disadvantages fully described by complainant's expert
witness. In prior structures, the cable, being raised by a singl(",
pulley, fell away in angular sections from either side of the pulley
and could be engaged by the gripper at one point only. The bene-
fits derived from the patented apparatus are obvious, especially
where, as in defendants' railway, the grip is so large-the gripping
pulleys being three or four feet apart-that it can only operate
on the cable when in a horizontal position.
It is said that what Miller did was a simple change within the

sphere of the skilled mechanic. Simple it undoubtedly was, but
the idea never occurred to any of the myriad of mechanics and
inventors who, for many years, have made the improvement of
cnble railways their distinctive work. The idea underlying most
of the great inventions is a simple one. Such an idea came to the
Cornish boy who was employed to manipulate the valves cf the old
Newcomen steam engine. One day, anxious to join his comrades
at their sports, it occurred to him that the walking beam vibrat-
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ing above his head could be made to do his work. Once con-
ceived it was the easiest of tasks to carry out the idea. An ordi-
nary mechanic could have done it; and yet the embodiment of
that idea gave to the world the first automatic steam engine. So,
too, the central ideas underlying the safety lamp, the sewing
machine and even the telephone are exceedingly simple. A school
boy can understand them now, but their authors were peerless
inventors nevertheless, and an argument to prove the contrary
would hardly be listened to with patience. Miller stands upon
a distinctly higher plane than many inventors whose patents have
recently been sustained by the supreme court. In Topliff v. Top-
liff, 145 U. S. 156, 12 Sup. Ct. Rep. 825, patents were upheld for
improvements in connected carriage springs, by means of which
the springs move in unison so that the weight imposed upon them
is equalized and side motion to the body of the vehicle is pre·
vented. The prior art approximated much nearer to the patented
structures than in the case at bar. In Krementz v. S. Cot·
tIe ('A>. , 13 Sup. Ct. Rep. 719, the court held that it involved
invention to construct a hollow collar button out of a single
continuous plate of sheet metal, and in the Barbed Wire Case,
143 U. S. 275, 12 Sup. Ct. Rep. 443, that it involved invention
to produce a coiled barb in combination with a twisted wire
by which it was clamped and held in position, although plain and
twisted wire provided with sharp thorns or barbs were known
before. See, also, Gandy v. Belting Co., U. S. 587, 12 Sup.
C1. Rep. 598; Magowan v. Belting Co., 141 U. S. 332, 12 Sup. Ct.
Rep. 71; Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. Rep. 670.
It is thought, therefore, that Miller is clearly within the rule laid
down in Loom Co. v. Higgins, 105 U. S. 580. He has made a new
combination and arrangement of known elements, and produced
a new and beneficial result never attained before.
Do the defendants infringe? 'L'hat they use two carrying pulleys

mounted, hinged, and connected by a rod to insure their being
simultaneously raised is not disputed, but it is argued that this
combination is not used in a tunnel, that more than two pulleys
are raised at a time and that the defendants do not use the posi·
tive rests for their pulleys described in the specification. These
positions are untenable. The inventor was a resident of Chicago.
'fhe problem before him was the improvement of cable railways
for street cars. It is more than probable that he did not have in
mind when he made the invention such a cable road as that used by
the defendants on the Brooklyn bridge, where trains are moved con·
sisting of several heavy cars, and where it is necessary to elevate
long sections of the cable. There is nothing, however, in the speci·
fication or claim which confines the invention to use in a tunnel.
'l'he specification draws a distinct line of demarkation between
the combination of the claim in question and the other features of
the inYention.
The structure covered by the sixth claim is clearly applicable

to a]] cable roads wherever located. To hold that one who ap·
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propriates the invention can avoid the consequences of his act
by using it above the plane of the rails on a surface road or on
an elevated road would be unwarranted. The argument based
upon the fact that the defendants raise more than two pulleys iB
not well founded. rrhat they raise a section of the cable by rais-
ing two connected pulleys is self-evident. This constitutes in-
fringement. It is none the less an infringement because more
than two pulleys are raised. The defendants cannot raise four pul-
leys without raising two, and they cannot raise two without in-
fringing the patent. No new result is accomplished by the addi·
tional pulleys. Their use was a perfectly obvious expedient where
a long section of cable was to be raised to the gripper. That the
defendants use the patented apparatus is too clear for debate and
it is immaterial that they use something in addition to the pat·
ented apparatus. The positive rests EE, which the defendants do
not use, are no part of the sixth claim and are not at all essential
to the successful working of the combination of that claim.
The objection to the title is that it is established by certified

copies of assignments. It is well settled that such instruments are,
prima facie, sufficient. Brooks v. Jenkins, 3 McLean, 432; Lee v.
Blandy, 1 Bond, 361; National, etc., Paper Co. v. American, etc.,
Box Co., (decided May 3, 1893,) 55 Fed. Rep. 488, and cases cited.
It follows that the complainant is entitled to the usual decree.

NEY MANUF'G CO. v. SUPERIOR DRILL CO. et at
(Circult Court, S. D. Ohio, W. D. May 27, 1893.)

No. 4,600.
1. PATENTS FOR INVENTIONS-INFRINGEMENT-IN,TUNCTION-FoRMER HurT.

Although complainant's patent has been upheld in a suit against other
parties in which defendants' patent was pleaded, a injunc-
tion against alleged infringement by manufacturing devices under the lat-
tcr will not be granted when it appears that the former Slut was so de-
cided on the ground that there was an estoppel to question tbe novelty
of complainant's patent, so that the validity of defendants' patent was not
considered. Goodyear v. Dunbar, 1 Fish. Pat. Cas. 474, followed.

2. SAME-PREJ,TMINARY INJUNCTION--DELAY.
A preliminary injunction wlll not be granted in an infringement suit

where complainant does not apply for it until two months after his blll
was filed, during which time defendant bas proceeded to fill up his stock
of thc alleged infringing articles for the coming season, which lasts but
a short tim'e, after which there is no market until the next year.

In Equity. On motion for preliminary injunction in a suit by
the Ney Manufacturing Company against the Superior Drill Com-
pany and others for the alleged infringement of complainant's pat-
ent. Motion denied.
:M:iller & Pomerene and M. D. Leggett, for complainant.
Paul A. Staley, for respondents.

SAGE, District Judge. The complainant filed its bill for in-
fringement on the 27th of March, 1893. Respondents were served


