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that it may be dismissed without prejudice. We therefore adjudge
that the demurrer be sustained, and that the plaintiff's action be
dismissed, without prejudice.

SIOUX NAT. BANK v. NORFOLK STATIiJ BANK et a1

(Circuit Court of Appeals, Eighth Circuit. May 15, 1893.)

No. 189.
DECEIT-FRAUDULENT REPUESENTATJONS-MATERIAl,

In an action to recover for false representations made by defendant 8S
to the financial condition of a merchant, whereby, plaintiff alleges, he
was induced to make loans to such merchant, resulting in losses, it is
not a that plaintiff also made some other examination and in·
quiries, for the action may be maintained if the false representations
were a material, though not the sole, inducement to making the loans.

In Error to the Circuit Court of the United States for the Dis·
trict of Kebraska. Reversed.
W. L. Joy, A. L. Hudson, A. F. Call, and C. L. Joy, for plaintiff

in error.
W. M. Robertson, F. P. Wigton, and George L. Whitham, for de-

fendants in error.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

THAYER, District Judge. This was a suit which was filed in
the circuit court by the Sioux National Bank, doing business in the
state of Iowa, against the Norfolk State Bank, a corporation of Ne-
braska, and R. A. Stewart and C. B. Burrows, wherein the plain-
tiff charged, in substance, that it had been induced, by false and
fraudulent representations made by the defendants as to the means,
commercial standing, and credit of one vV. W. Marple, to loan to
said Marple a large sum of money, to wit, $15,000, which had even-
tually been lost in consequence of the loan.
The complaint alleged, in substance and in legal effect, that the

representations complained of were contained in a letter that had
been written by the president of the Norfolk State Bank to the
Sioux National Bank on June 11, 1890, and that other representa-
tions of a similar nature had been orallv bv the officers of
Norfolk State Bank, and that such representations, both oral and
written, were false, and were made for the fraudulent purpose of
giving to Marple a sufficient credit with the Sioux National Bank
to enable him to borrow of that bank enough money to pay his in-
debtedness to the Norfolk State Bank, of which he was at the
time a customer and debtor. The answer that was filed by the
defendants denied all of the allegations of fraud. There was a
trial before a jury, and a verdict in favor of the defendants.
In the course of the trial the plaintiff offered in evidence the let·
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tel' above referred to, of date June 11, iSDO, and also offered testi-
mony tending to show that before any money was loaned to Marple
some oral representations had been made to the plaintiff by the de-
fendant bank's cashier, touching the solvency of Marple, his re-
sponsibility, and commercial standing. In the course of the trial
it also transpired that Marple had resided for some years at Nor-
folk, Neb., where the defendant bank is located, before the alleged
false representations were made, and that he had done business there
as a dealer in cloths and gentlemen's furnishing goods, and had
been a customer of the Norfolk State Bank, and owed it a consider-
able sum of money; that at the time the alleged false representa-
tions were made Marple was about to transfer his business to Sioux
City, Iowa, where the plaintiff bank is located; and that the loans
made by the plaintiff on the strength of the alleged representations,
were made immediately after Marple had transferred his business
to Sioux City.
There was also evidence which tended to show that the plaintiff's

assistant cashier had on one occasion gone through Marple's estab-
lishment, after his removal to Sioux City, and had looked over his
stock, but that this visit and examination was not made until after
considerable advances had been made to Marple. It was further
shown that, about "Ute time that Marple removed to Sioux City, the
Sioux National Bank had written to the Norfolk National Bank,
another bank located at Norfolk, Neb., making inquiries relative to
the financial condition of Marple, but what information was ac-
quired from that source the record does not disclose. The plain-
tiff's officers gave evidence tending to show that they would not
have made the loans in question but for the oral and written repre-
sentations of which they complain; and that at the time the loans
were made }'farple was practically insolvent, although he had been
represented by the defendants to be worth about $15,000. In this
condition of the record, the circuit court, among other things,
charged the jury as follows, and its action in that regard is assigned
for error:
"Now, what are the facts about this letter? Assuming eveI"3'thing that is

stated there is false, and that the defendant knew them to be false, and made
them for the specific purpose-that is, the alleged fraudulent purpose-of en-
abling Marple to proeure the money; eyen assuming that all that is true,-
did the Sioux City bank rely solely upon the letter and alleged declarations
when the money was adyanced to Marple, or did they resort to other sources,
or did they write to any other bank in order to make inquiries about the
financial standing of Mr. Marple in Norfolk, where he had been doing busi-
ness, and rely in part on what others. stated"1 Did they go into the busi-
ness house of Marple and look over the property in order that they might
be satisfied from an inspection of the business, and reiy in part on those
declarations and theil' own knowledge of what they saw and heard at the
place of business of Marple? If they did, then the party would not be
liable, eyen if all was said by Mr. Stewart that is claimed on the other
side, and what Is contained in this lettcr."

In giving this instruction, which is in substance a direction that
the plaintiff could not recover unless the written and oral repre-
sentations complained of were the sole inducing cause of the loans
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to Marple, we think that the learned trial judge committed an error
which was not cured or qualified by any other portion of the charl!e.
It is well settled that a false representation may entitle a party
to maintain a suit even though it was not the sole cause of the
bargain or transaction out of which the injury arose. It is enough
to entitle a plaintiff to recover if the false representation complained
()f was 11 material inducement to the contract or transaction which
()ccasioned the injury, although there may have been other co-oper-
ating inducements. Safford v. Grout, 120 Mass. 20--25; Matthews
v. Bliss, 22 Pick. 48--52; Cooley, Torts, (2d Ed.) 587, and citations.
Counsel for the defendant in error have made no attempt in this

court to sustain the action of the circuit court in giving the instruc-
tion above quoted. They insist, however, that the error complained
()f was not prejudicial, for the reason that there was no evidence
tending to establish the alleged fraud, and that the case should
have been withdrawn from the jury. With reference to that con-
tention, it is sufficient to say, that we have gone over the testimony
which is preserved in the record, and that we fully agree with the
trial court in holding', that the case is one, especially upon the issue
of fraud, which should properly be determined by a jury.
For the reasons above indicated the judgment is and

the cause is remanded to the circuit court, with directions to grant
a new triaL

MORNING JOURNAL ASS'N v. SMITH.
(CirCUit Court of Appeals, Circuit. July 20, 1892.)

No. 79.
STATE STATUTES AS RULES OF DECISION-ACTION BY MARRIED WOMAN,

The prov13ion of Code Civil PI'OC. N. Y. § 450, that the husband shall
not be a necessary or proper party to an action for damages to the person,
estate, or character of his wife, being, under Rev. St. § 721, a rule of de-
cision in trials at common law In the United States courts held in the
state of New York. applies to an action brought in such a court by an
allpn married woman against a ':orporation of the state for libel, and she
need not join her husband, nor sue by prochein ami.

In Error to the Circuit Court of the United States for the South-
ern District of New York.
At I...aw. Action by Juliette C. Smith against the Morning

Journal Association for libel. Defendant demurred to the com-
plaint. 'fhe demurrer was overruled. Defendant brings error.
Affirmed.
John R. Dos Passos, (Dos Passos Bros., on the brief,) for plain·

tiff in error.
George F. Harriman, (Harriman & Fessenden, on the brief,) for

defendant in error.
Before WALLACE and SHIPMAN, Circuit Judges.

PER GURIAM:. This is a writ of error from an order of the
court for the southern district of New York, which over·


