
76 FEDERAL REPORTER, vol. 56.

and securing the conveyance witliout notice, and a clear conscienc(>.
Boone v. Chiles, 10 Pet. 211. The authorities are all to the effect
that the protection of a bona fide purchaser does not extend to
the purchase of equitable interests. The purchasers under pre-
emption certificates are within this class. It is held that such
protection does not extend to them. Root v. Shields, 1 Woolw.
211; Randall v. Edert, 7 Minn. 450, (Gil. 359;) Shoufe Y. Griffiths,
(Wash.) 30 Pac. Rep. 93; U. R Y. Johnson, 5 Dec. Dep. Int. 442.
The good faith of the purchaser cannot create a title where none
exists. Dodge v. Briggs, 27 Fed. Rep. 160.
The plaintiff's bill of complaint must be dismissed, with costs,

and it is so ordered.

AMERICAN MORTG. CO. OF SCOTLAND, Limited, v. CROW et al
(Circuit Court, D. Oregon. May 20, 1893.)

No. 1.91lS.
In Equity.
Zera Snow, for plaintiff.
Raleigh Stott, for defendants.

BELLIN....xER, District Judge. The questions in this case are substantially
the same as those in the case of Mortgage Co. v. Hopper, 56 Fed. Rep. 67,
and the same decree will be entered in this case as in tbat.

WALKER et al. v. WINDSOR NAT. BANK.
(Circuit Court of Appeals, First Circuit. June I, 1893.)

No.5L
1. ApPEAL-CIRCUIT COURT OF ApPEALS-ExCEPTIONS. ,

It is immaterial to the rule that federal appellate courts will not take
cognizance of an exception to a refusal to direct a verdict for defendants
before they had rested their case, that the case, as it then stood, was not
qualified by Ullything afterwards proved.

2. SAME.
Unless, perhaps, when the errors of the court below are manifestly

grave, a circuit court of appeals will not take cognizance of an exception
to an entire charge, any portion of which is unexceptionable, nor of an ex·
eeption to a refusal to give a number of requests "except in so far as
they were given by the charge to the jury."

3. PARTTES-NoNJOINDER-DIS:UTSSAL.
'Where, in an action against the three joint obligors in a bond, the court

obtains full jurisdiction of all the defelldallts, a subsequent discontinu-
ance as to one of them alone is prejudicial to the other defendants, and
entitles them to a dismissal of the action for nonjoinder.

4. SAME-ApPEAL-DECISlON.
Where a motion for leave to file a plC'll in abatement fOl· nonjoinder

of parties was erroneously denied, and at the lime of such ruling there
appeared of record all the facts essential to Buch a plea, an appellate
court will ord9r the same jUdgment as if the plea had been filed and sus-
tainE:<!.

6. FEDERAL COURTS-JURISDICTION-FEDERAL QUESTION.
A suit on the official bond of the cashier of a national bank, conditioned

for the faithful performance of the duties thereof "according to law and
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tne by-laws" of the bank, involves a federal question, and is maintainable
in a fedl'ral court, irrespe0tive of the citizensbip of the parties.

6. SAME-DIVERSE CrrIzICNsHIP.
In a suit which is properly brought In a federal court because it Involves

a felleral question, tile court has full jurisdiction of a defendant wllo,
though a rt,sident of another district, waives his personal privilege of
beiug sued in the district of hiil residence by voluntarily appearing.

In Error to the Circuit Court of the United States for the Dis-
trict of New Hampshire.
At Law. Action by the Windsor National Bank against John

S. Walker, Jr., John S. Walker, Sr., and Harriet H. Walker upon
a bond given for the faithful performance by said John S. Walker,
Jr., of his duties as cashier of the plaintiff bank. At the close
of the plaintiff's evidence, defendants asked the court to direct a
verdict for them, which the court declined to do, and thereupon de-
fendants excepted. Defendants also excepted to the entire charge
as given by the court to the jury. Defendants also requested cer·
tain instructions, and the action had in respect to them is stated
as follows in the bill of exceptions: "The court declined to give
any of the rulings so requested, except so far as they were given by
the charge to the jury, and the defendants excepted." The jury
returned a verdict for plaintiff, and thereafter the defendants filed
motions in arrest of judgment on the ground that defendant J. S.
Walker, Jr., was, at the date of the commencement of the action,
as appeared by the record, a citizen of the same state as the plain-
tiff, to wit, the state of Vermont, for which reason, as alleged,
the court had no jurisdiction of the action, or any party thereto.
The plaintiff thereafter moved for leave to amend his pleadings
and process by discontinuing the action as to the said John S. Walk·
er. To this the defendants objected on the ground, as stated in
paragraph 2 of the bill of exceptions allowed October 5, 1892, (re-
ferred to in the opinion of the court,) "that if the proposed amend·
ment of the writ and declaration were to be allowed the defendants
J. S. Walker, Sr., and Harriet H. Walker would be entitled to plead
in abatement to the amendment, writ, and declaration in respect
to the nonjoinder of J. S. Walker, Jr." In relation to the same
matter the bill of exceptions, in paragraph 7, recites the following
request, (also referred to in the opinion:)
"The defendants John S. 'Valker, Sr., and Harriet H. 'Valker further ra-

qll(;stNl that, in case of the allowance of the proposed amendment to tile
writ and declaration, they !night be permitted either to pleau or to demur
(as should be proper) anew to the writ and declaration, in respect to the non-
joinder of said .Tohn S. Walker, Jr., as defendant, and that all necessary
orders as to the said verdict and as to a new trial should be made."

'l'he court refused these requests, and also ordered that the writ
abate as to John S. Walker, Jr., and that the declaration be amend-
ed so as to conform thereto. It also overruled the motions in ar·
rest of judgment, to all of which defendants excepted, and now
bring error to this court. Judgment reversed.
Reman W. Chaplin and Carleton Hunneman, (Ira Colby, on the

brief,) for plaintiffs in errol'.
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J. S. Frink and John R. Poor, (C. E. Batchelder, on the brief,) for
defendant in error.
Before OOLT and PUTNAM, Oircuit Judges, and NELSON, Dis-

trict Judge.

PUTNAM, J. This court cannot be required to take cognizance
of the exception to the refusal to direct a verdict for defendants
before they had rested their case, nor that taken to the entire
charge, portions of which were clearly unexceptionable, nor those
to refusals to give certain requested rulings, the latter being in
general to a number of requests, and coupled with the limitation,
"except in so far as they were given by the charge to the jury."
Railroad 00. v. Hawthorne, 144 U. S. 202, 12 Sup. Ot. Rep. 591; Bea-
ver v. Taylor, 93 U. S. 46; Burton v. FelTY Co., 114 U. S. 474,
5 Sup. Ct. Rep. 960; rule of this court, No. 10. 'rhe rules laid down
in these cases are repeated over and over, and need no further cita-
tion of authorities. The exception taken to the refusal to instruct
the jury to return a verdict for defendants, in pursuance of a re-
quest made before they rested their case, is not helped by the claim
that the facts as they then stood were not qualified by anything
subsequently proved. Neither party can except to what is not a
matter of right; and it is not a matter of right, according to the
common law, to ask the court to sum up to the jury, until the
evidence is closed. Howe's Pro 255; 3 RI. Oomm. 375. More-
over, the patience of the court cannot be demanded twice on
the same proposition,-once at the close of the plaintiff's proofs,
and again at the close of defendant's. No case has been
shown us qualifying the rule stated in Railroad Co. v. Haw-
thorne, above cited; and, in the view of the court, City of St. Louis
V. W. U. Tel. CO.,148 U. S. 92, 13 Sup. Ct. Rep. 485, to which
attention has been called, relates to an entirely different top-
ic. Whether or not, as suggested in the concluding paragraph
of the opinion of the circuit court of appeals for the fifth circuit
in Car CO. V. Dupre, 54 Fed. Rep. 646, the appellate court may, of
its own motion, or at the suggestion of counsel, notice a grave omis-
sion to instruct the jury on a point to which the attention of the
trial court has been inaptly called by a request for instructions, or
notwithstanding the exceptions are not strictly laid according to
the rules cited, we do not need now to deteI1lline, as this case must
be disposed of on other points, hereafter considered. We will add,
however, that counsel must not be misled by the hypothesis that
the peculiar practice of any state court fOI1lls any guide in framing
bills of exceptions in the federal tribunals. Van Stone v. Manu-
facturing Co., 142 U. S. 128, 12 Sup. Ct. Rep. 181.
We have jurisdiction over the various exceptions growing out of

the amendment by which J. S. Walker, Jr., was stricken out as a
party defendant. 'l'he other defendants requested that, in case of
the allowance of the amendment discontinuing as to J. S. Walker,
Jr., they might be permitted either to plead anew, or demur in re-
spect of his nonjoinder. This request was refused, and to this
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refusal exception was properly taken and allowed. There may be
cases where an amendment is so clearly free from possible preju-
dice to the rights of the parties to the record, or is so clearly con-
sonant to the issues which have in fact been passed on, that its
allowance calls fOl' no further pleading. Horn v. Lockhart, 17 Wall.
570, cited by the appellee, was undoubtedly of this character. But
the ordinary right of the adverse party to amend in response to an
amendment of the other is fundamental, and is protected in this
circuit by rule No. 17 of the circuit court, and generally in federal
courts by Wright v. Hollingsworth, 1 Pet. 165, 169. The bond in
suit was joint and several; and except for some question as to juris-
diction over all the obligors, or some other special question, as, for
instance, the bankruptcy or insolvency of one or more of them, the
rule is clear that suit could be brought only against one or all, unless
subject to abatement. 'rherefore, in this case, if the circuit court
had jurisdiction of all the obligors, the suit might have been abat-
ed by proper pleadings, if two and no more had been originally
joined as defendants, or if there had been amendments by discon-
tinuance leaving two, and no more. It would make no difference
on this point whether the discontinuance was made before or after
verdict, as the right of either defendant, in case of a joint procedure,
is to a joint judgment against all. What would be the effect if,
after or before verdict on a joint and several obligation, plaintiff
should discontinue as to all but one defendant, we need not con·
sider.
If in this suit the jurisdiction of the circuit court depended on the

citizenship of the parties, the position of the case would be as fol-
lows: The federal courts are ordinarily governed by the state
practice as to joinder of defendants in common-law suits. What-
ever will excuse nonjoinder of one or more obligors on a joint prom-
ise, or on a joint and several promise, in any particular state court,
will, at least for all purposes of the case at bar, excuse it in the
federal courts in the district of that state. None of the cases re-
lied on by the plaintiffs in error touch this precise proposition, and
have been misunderstood so far as it has been supposed that they
do. On the other hand, Inbusch v. Farwell, 1 Black, 566, sus-
tains it. That case-in which, in fact, the plaintiff was a citizen
of the same state as the two defendants stricken out by the amend-
ment, though the statement does not show it-also establishes that
the discontinuance as to J. S. Walker, Jr. was allowable, though
he had voluntarily appeared in the case, provided the jurisdiction of
the circuit court depended on the citizenship of the parties, and
he was in fact a citizen of Vermont,-the state in which the bank,
the original plaintiff, was located. Nor, so far as the record
shows, is it of any consequence that the amendment was allowed
after verdict. The case cited, however, does not determine that
after the discontinuance the remaining defendants should not have
been allowed to plead in abatement that J. S, 'Walker, Jr., was in fact
a citizen of New Hampshire. If the case rested here we might be
obliged to reverse the judgment, and allow the original defendants to
plead in abatement that J. S. Walker, Jr., was and is a citizen of Ne il
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Hampshire, and yet leave the present verdict to await the result
of that issue.
But we must go further. The acts of July 12, 1882, § 4,

(22 Stat. 163,) and of August 13, 1888, § 4, (25 Stat. 434,) do not
place national banking associations under any disadvantage with
reference to raising so-called federal questions in federaL courts.
Bank v. Cooper, 120 U. S. 778, 780, 781, 7 Sup. Ct. Rep. 777; Petri
v. Bank, 142 U. S. 644, 650, 651, 12 Sup. Ct. Rep. 325. What is
a federal question under the existing statute of August 13, 1888,
§ 1, (25 Stat. 434,) depends on the words, "any suit of a civil nature,
at law or in equity, arising under the constitution or laws of the
United States, or treaties," and so on. We think this suit is of
that character. It is based on the official bond of a cashier of a
national banking association, given to the association pursuant
to Rev. St. § 5136, cl. 5, providing for such bonds, and for defining
the duties of cashiers.
The bond in the case at bar was conditioned, not only for the

faithful execution of the office of cashier by the principal in it,
but also that he would perform the duties thereof "according to
law, and the by-laws" of the bank. Even without the express use
of the words quoted the condition of a bond of a cashier of a
national banking association, providing in terms only for the faith-
ful performance of the duties of his office, or of any bond given
as contemplated by section 5136, Rev. St., would inevitably imply
the further condition that the cashier should regard all the provi-
sions of law looking to the protection of the association from loss,
or to the accomplishing its successful, safe, and profitable opera-
tion. Such provisions are found mainly in the Revised Statutes, or
are at least so extensively embodied in them, and originated by them,
that any attempt to read correctly a bond of the class in suit must
lead at once, and directly, to their examination, and must find very
largely, if not in the main, its support in their injunctions. If
such bonds are not matters of jurisdiction with the federal tri-
bunals, they and the duties of cashiers of national banking associa-
tions may be construed and defined very differently, and with ab-
solute lack of harmony, in various states, with no opportunity
of securing uniformity by appeal to any courts of the United States;
and we think that congress could not have contemplated such a
result. We conclude, therefore, that this suit involved a federal
question, even in view of the strict construction found in Cooke
v. Avery, 147 U. S. 375, 13 Sup. Ct. Rep. 340, assuming, as no doubt
we justly should, that nothing therein is intended to overrule
'Tennessee v. Davis, 100 U. S. 257, 264, or any of its expressions.
V\re think our conclusion is aided by the lines of reasoning found
in Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. Rep. 677; Pacific It.
Removal Cases, 115 U. So 1, 5 Sup. Ct. Rep. 1113; Railroad Co.
v. Amato, 144 U. S. 465, 12 Sup. Ct. Rep. 740; and Railroad Co. v.
Cox, 145 U. S. 5H3, 603, 12 Sup. Ct. Rep. n05. Assurance Soc. v. Ford,
114 U. S. 635, 5 Sup. Ct. Rep. 1104, and Whittemore v. Bank, 134 U. S.
527, 10 Sup. Ct. Rep. 592, were attempts to maintain rights
based entirely on the common law, and were each one step further
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removed from the statutes of the United States than a suit on the
bond now in question.
As, therefore, the United States circuit court for the district of

New Hampshire has jurisdiction of suits of this character, inde·
pendently of the question of citizenship, it had jurisdiction over
J. S. Walker, Jr., although he was a resident of Vermont, after,
by his voluntary appearance, he waived his personal privilege not
to be sneu except in the district of his inhabitancy. Railroad Co.
v. McBride, 141 U. S. 127, 131, 11 Sup. Ct. Rep. 982. The result is
that the original plaintiff, having, through the aid of the court,
made the three obligors defendants in its suit, and obtained full
jurisdiction over all of them,could not, at its option, proceed
against two only. The discontinuance was prejudicial, as it al-
lowed the escape of a joint promisor, who was properly holden
to indemnify his associates, and to pay the entire judgment. It
was made without their consent, and it has therefore the same
effect as though J. S. Walker, Jr., had been an inhabitant of the
district of New Hampshire, and had not been originally made a
defendant, and yet the other obligors had pleaded nonjoinder.
It follows that the motion to plead anew, stated in paragraph

2, and in the request following paragraph 7, of the bill of exceptions
allowed October 5, 1892, should have been granted; but, as all the
matters essential to be thus pleaded appeared of record when the
motion was made, judgment should now be entered as though a
plea had been filed and sustained. Chit. PI. p. 54; Gilman v.
lUves, 10 Pet. 298.
Jndgment reversed, and verdict set aside; and there will also be

judgment for defendants John S. Walker, Sr. and Harriet H. Walk·
er, with costs, without prejudice to further suits, unless, by leave
of the court below, suitable amendments as to parties are allowed,
and made effective, within such time as the court below shall
allow, in which case there will be a new trial, with new pleadings,
if needed, or such other proceedings as are not inconsistent with
this opinion.

In ra NY LOOK.
(CIrcuit Court, S. D. New York. May 26, 1893.'

1. CHINESE-GEARY ACT-FAILURE TO PROCURE CEHl'IFICATE.
The "Geal'Y Act," of May 5, 18D2, § 6, provides that a Chinaman who

has not taken out the certificate of residence therein prescribed within
one year from the passage of the act may be arrested, and taken before
a United states judge, whose duty it shall be to order that he be deported
"unless he shall clearly establish, to the satisfaction of the judge, that,
by reason of" certain circumstances enumerated, "he has been unable to
procure his certificate, and to the satisfaction of the court, and by at least
one credible white witness, that he was a resident of the United States
at the time of the passage of this act." Held, that a Chinaman who failed
to show one of the prescribed excuses for not having procured a certifi-
cate Is liable to deportation, although he does show the required residence.

ll. SAME-DISPOSITION OF CULPRIT.
As the act neither makes provision for actual deportation, nol' requires

the Chinaman to be Imprisoned an Indefinite time while awaiting it, the
v.56F.no.2-6
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court wlll In such cases order that he be deported whenever provision
is made therefor by the proper authority, and that in the mean time he
be discharged from custody.

Proceedings for the deportation of Ny Look, a Ohinese laborer
who failed to procure the certificate of residence required by the
"Geary Act," (Act Congo May 5, 1892.) Section 6 of such act is as
follows:
"Sec. 6. And it shall be the duty of all Chinese laborers within the limits

of the United States at. the time of the passage of this act, and who are
entitled to remain in the United States, to apply to the collector of internal
revenue of their respective districts, within one year after the passage of
this act, for a certificate of residence; and any Chinese laborer within the
limits of the United States who shall neglect, fail, or refuse to comply with
the provisions of this act, or who, after one year from the passage hereof,
shall be found within the jurisdiction of the United States without sucb
certificate of residence, shall be deemed and adjudged to be unlawfully
within the United States, and may be arrested by any United States customs
official, collector of internal revenue or his deputies, United States marshal
or his deputies, and taken before a United States judge, whose duty it shall
be to order that he be deported from the United States as hereinbefore pro-
vided, unless he shall establish clearly, to the satisfaction of said judge, that
by reason of accident, sickness, or other unavoidable cause, he has been
unable to procure his certificate, and to the satisfaction of the court, and by
at least one credible white witness, that he was a resident of the United
States at the time of the passage of this act; and if, upon the hearing, it
shall appear that he is so entitled to a certificate, it shall be granted, UpOll.
his paying the cost. Should it appear that said Chinaman had procured a
certificate, which has been lost or destroyed, he shall be detained, and judg-
ment suspended, a reasonable time, to enable him to procure a duplicate
from the officer granting it, and in such cases the cost of said arrest and trial
shall be in the discretion of the court. And any Chinese person other than a
Chinese laborer, having a right to be and remain in the United States, desir-
ing such certificate as evidence of such right, may apply for and receive the
same without charge."
John W. Jacobus, United States Marshal.
Joseph II. Choate and Maxwell Evarts, for Ny Look.

LACOMBE, Circuit Judge, (orally.) The prisoner, who was on
May 24, 1893, arrested by the United States marshal, being admit-
tedly a Chinese laborer and found here without the certificate of
residence required by the act of May 5, 1892, now offers to prove
by a credible white witness that he was a resident of the United
States at the time of the passage of the act, but does not proffer
any excuse, such as is recognized by the sixth section, for his failure
to procure certificate within the time limited. The statute requires
the judge before whom such a person is brought to "order that
he be deported from the United States" unless he proves, not only
residence here before the passage of the act, but also some sufficient

for the nonprocuring of his certificate. In my opinion the
framers of the act used the conjunctive "and," instead of the dis-
junctive "or," advisedly and intentionally. The use of the word
"so" at the close of the sentence is persuasive to this construction.
If the supreme court has held, as it is suggested, that "and" must
be read "or," to make the act constitutional, such construction
would give a different aspect to the case; but I am shown no such
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opinion, nor is any yet filed, and I must therefore take the act as
I find it.
The arrest by the marshal was within the authority conferred

on that officer by the sixth section, but, the prisoner having been
brought before the tribunal which is to pass upon his case, the
question now arises, what is to be done with him? The sixth
section says that it shall be the dnty of the judge "to order his
deportation from the United States as hereinbefore provided."
Examination of the prior sections of the act, however, discloses
no provisions for such deportation. The most that I can do,
therefore, is to order his deportation whenever provision shall be
made for the same by the proper authority,-presumably, by con-
gress, though some other aet, to which my attention has not been
called, may contain sufficient provision for this, in which case no
further legislation would be needed. I find no provision authoriz-
ing the United States judge, in such cases, to order the person found
without certificate to be imprisoned for an indefinite time, while
awaiting deportation, and therefore shall discharge him from im·
mediate custody. This order will presumably be sufficient war-
rant for his future removal, when some proper officer appears,
charged with the duty, and clothed with the authority, so to reo
move him.

UNITED STATES v. POTTER. SAME v. DANA. SAME v. FRENCH.

(Circuit Conrt, D. Massachusetts. October 29, 1892.)
Nos. 1,211, 1,212, 1,213, 1,214.

1. NATIONAl, BANKS-OFFlCEns-INDICTMENT-ClmTIFICATION OF CIIECXS.
An indictIm'ut under the act of July 12, 1832, c. 290, § 13, amendatory 01'

Rev. St. § 5208, which makes it a misdemeanor for "auy officer, clerk, or
agpnt of any national bankingassoci:ttion" to "cprtify flny check" drawn by
a person who did uot then have on deposit suffL'ient money to meet the
same, need not allege delivery of the check by the bank after the cer-
tification.

2. SAME-INDICTMENT.
'.rhe act of 1882 prohibits the certification of checks "before the amount

thereof shall have been regularly entered to the credit of the drawer on
the books of the banking association;" and section 5208 prohibits the cer-
tification unless the drawer "has on deposit with the association, at the
time such check is certified, an amount of money equal to the amount of
such check." Some counts of the indictment simply charged that the
checks were certified contrary to this prohibition, and others that after cer-
tification they were authenticated by the paying teller. Held that, inas-
much as the counts the certificatioll :IS an acccmplishpd act, it will
not be presumed that the autllPntication was llny essential part of it; and
hence it is not nCCPSS3I'Y to allege the absence of the required credit or
deposit at the time the authentication was made.

8. SAME-LAKGUAGE OF STATUTE.
The indictment, in charging in the language of sectioll 5208, that the

drawer of the check had not on deposit, at the time it was certified, "an
alllount of money equal to that specified" in the check is sufficient.

4. SAltm-DUPLICITY.
The iilflictment does not charge two offenses in the same count because

it alleges therein that the check was certitied "before the amount
thereof had been entered to the credit of the drawer on the books of the


