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1862 the state controls at least the fund which supports the eol-
lege, and is liable to make good any loss or misapplication of the
principal. Under the act of 1890 the state is equally liable, and
ought to have at least an equal control. The very questions which
will arise if this bill be retained suggest that they are fit to be de-
termined by the state only, under whatever supervision the con-
gress may see fit to exercise. The complainant contends that the
treasurer, under the act of congress, has the simple ministerial
duty to pay over the fund to the treasurer of the agricultural col-
lege. But here, it appears, are two corporations, each claiming to
be the beneficiary. In order to determine between these conflicting
claims, he must decide what action is necessary to constitute a
beneficiary, and also whether such action has been had in favor of
each of the claimants. This decision seems to me appropriate for
the state by legislative act, and not for an officer controlled by judi-
cial mandate. The state is to establish the beneficiary, to control
jts funds, to be responsible for its misdeeds and for its errors, if
any there be, as to the application of funds; and I find myself un-
able to resist the conclusion that, unless restrained by clear words
or certain implication, the state has the sole right to ascertain in
the beginning, and at each successive step, the identity of the cor-
poration which it has so designated, and for which it is so respon-
sible. The demurrer must therefore be sustained.

HARTUPEE v. CRAWFORD,
(Circuit Court, S. D. Ohlo, W. D. June 1, 1893.)
No. 4,529,

1. CoxTrACTS—CONSTRUCTION—PROFESSIONAL SERVICES.

Defendant contracted to pay to plaintiff’s intestate, in consideration of
professional services to be rendered by him in the common pleas, pro-
bate, circuit, and supreme courts of Ohio in and about a certain partition
suit, one-third of all the fees that defendant should receive as counsel
for certain of the parties. Defendant’s fees, under the agreement be-
tween him and his clients, were contingent upon their success In the suit.
The suit was tried in the common pleas, resulting in a judgment for a
few of defendant’s clients. The intestate then died, and the case was
appealed to the circuit court. Hcld, that the contract is an entirety, and
there could be no recovery thereunder, as the intestate did not complete
the services to be rendered.

2. SAME—EqQuiTY JURISDICTION—QUANTUM MERUIT.

It follows that a bill in equity, founded upon the contract for an ac-
counting, must be dismissed without regard to plaintiff’s right to recover
on a quantum meruit for his intestate’s services, for the only ground of
equitable jurisdiction in the case is the lien which was claimed for de-
fendant’s fees, and which must fail if the recovery is not to be under
the contract itself.

8. SAME—BENEFITS—REMOTENESS.

‘Where the bill fails to show that defendant had received any fees in
the partition suit, and hence was benefited by the services rendered by
intestate, the claim that he was benefited by the use of the points and
arguments therein In another suit involving the same land, in which his
clients were successful, is a consideration altogether too remote.
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In Equity. Suit by Elizabeth Hartupee, administratrix of the
estate of T. A. O’Connor, against Samuel T. Crawford. Bill dis-
missed.

Charles W. Baker, for complainant.
Samuel T. Crawford, in pro. per.

SAGE, District Judge. This is a suit to enforce a lien and for
an account, under a contract made by and between T. A. O’Connor,
complainant’s intestate, and the respondent, whereby, in consid-
eration of the professional services rendered and to be rendered
by Judge O’Connor in the common pleas court, probate court,
circuit court, and the supreme court of Ohio, in the action of
Robert Barr v. Jane Chapman et al., in partition, then pending in
the court of common pleas of Hamilton county, Ohio, the respond:
ent, who was counsel for certain of the parties to said suit, prom-
ised to pay for said professional services one-third of all fees which
he should receive under his contracts in said action, and also
one-third of all the fees which he should “receive from said heirs
and devisees, parties to said action, where no express contract has
been made by him with them.” This contract is in writing, and is
dated June 1, 1884. The contract contains no stipulation on the
part of O’Connor to render any services whatever. The bill sets
forth that the respondent had contracts with parties to said ac-
tion to render professional services therein, for which he was to
receive a per centum of the amount which might be recovered
either in Iand or money, if the claims of said parties to iurerests
in said lands should be established. All these contracts were
contingent upon success. The action which is named in the con-
tract was tried in the court of common pleas. The result was a
judgment against most of the respondent’s clients, but in favor
of a few of them. Before any further proceedings, the death of
Judge O’Connor occurred, on the 25th of May, 1888. About a
year after his death the case was taken to the circuit court, where
it is still pending. On the 4th of December, 1886, a petition for the
partition of the same land that was involved in the case of Robert
Barr v. Jane Chapman was filed in the superior court of Cincinnati
on behalf of Sarah E. McClaskey et al. against all the respondent’s
clients. and all the parties in possession of the land. The plain-
tiffs in that action claimed one-ffifth of the entire tract. That
case was removed to the circuit court of the United States in the
early part of 1887, and the litigation concerning the whole matter
has since that time been conducted in that case, and, so far as the
respondent’s clients are concerned, by respondent himself. The
result has been the recognition of the claims of the respondent’s
clients, and a decree for partition. The bill avers that the re-
spondent is insolvent, and that the complainant has a lien upon re-
spondent’s fees, and is entitled to an aceount, which is prayed for.

The contract, is an entirety. There can be no decree in favor of
the complainant, for the reason that by the death of Judge O’Con-
nor without having completed the services for which he was
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to be compensated, a recovery upon the contract is precluded. The
only recovery that is possible, if, indeed, that can be had, would
be upon a quantum meruit. But this suit is necessarily upon the
contract, and the jurisdiction in equity could not be maintained
but for the averment of a lien under the contract, and a right to
an account of the fees in which Judge O’Connor was to share. I
do not see how there can be any recovery upon the contract on
the theory stated by counsel for the complainant that the re-
spondent was to pay to Judge O’Connor one-third of all the fees
received, not only in the case named in the contract, but from “any
other case, or anywhere, or anyhow,” from the heirs and devisees
who were parties to that action, and who were clients of the
respondent, The difficulty with this theory is the want of mutual-
ity in the contract, so far as it was executory. Judge O’Connor
did not agree to render any services, and therefore the agree-
ment to pay him could not be binding, excepting so far as the
contract was actually performed; that is to say, to the extent
to which he had, before the making of the contract, rendered
services, and to the extent to which he afterwards rendered services
that were beneficial to the respondent. Whether, in an action
at law upon a quantum meruit for the value of those services,
any recovery can be had, is not a question involved in this case.
Recoveries under such circumstances have been allowed upon proof
of the acceptance of the services, and that they were beneficial to the
party receiving them. In the case of Coe v. Smith, 4 Ind. 79, which
is cited for the complainant, an attorney at law had been engaged
to defend a case for a specific sum, and died before the case was
determined. It was held that his administrator could recover from
the client, upon a quantum meruit, the amount which the in-
testate’s services were really worth to him; not, however, exceed-
ing the contract price, or the rate of it for the part of the services
performed. The action was not upon the contract, hut upon a
common count in assumpsit, and the court said that it rested on
the principle laid down in Lomax v. Bailey, 7 Blackf. 599, and in
cther cases cited to the same point, and approved by the court.
In Lomax v. Bailey the court said “that, where one party to a
special, entire contract has not complied with its terms, but, pro-
fessing to act under it, has done for or delivered to the other party
something of value to him, which he has accepted, no action will
lie on that contract for the work done or thing delivered; but that
the party who has been thus benefited by the labor or property of
the other shall be responsible on an implied assumpsit arising
from the circumstances, to the extent of the value received by him.”
The contract in this case manifestly refers to services to be per-
formed in the case of Barr v. Chapman in the common pleas court
and the appellate courts. If this court had any jurisdiction over
an inquiry into the actual value of the services rendered, it is
difficult to see that there would be any basis for a recovery on the
ground mentioned, for it does not appear that any fees have been
received by the respondent from any of those of his clients who
were successful in the court of common pleas, and therefore It
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does not appear that the respondent has been benefited to any
extent by the services remdered by Judge O’Connor. The claim
was made in argument that the respondent had benefited in the
case of McClaskey v. Barr by the use of the points and arguments
made by Judge O’Connor in the ecase of Barr v. Chapman, but that
is a consideration altogether too remote. The benefit must have
been in respect to the subject-matter of the employment, and is
not to be ascertained by inquiry into any and every benefit which
might have been derived in other cases. The expenses of another
case, in another court, where every question would have to be
presented and considered de novo, would not be appreciably less-
ened, nor would the fees of counsel, by reason of services in the
former case, be reduced, to any considerable extent. Certainly
every point in the case of McClaskey v. Barr, in this court, (50
Fed. Rep. 712,) which has been in progress about six years, has
been contested as thoroughly as though the questions involved
had not been considered in Chapman v. Barr, and no brief on
either side in that case has, so far as the court has been advised,
been used in this court. However this may be, we have now to
deal only with the equities of the complainant under the contract,
and I am unable to see that there is any equity in the complainant’s
claim. There is no right to an account, nor to a share of the fees,
excepting under the contract, and for the reasons above stated no
case has been made out under the contract.
The bill will be dismissed at the costs of the complainant.

VITRIFIED PAVING & PRESSED BRICK CO. v. SNEAD & CO. IRON
WORKS et al.

(Circuit Court of Appeals, Righth Circuit. May 15, 1803)
No. 165.

1. MORTGAGES—FORECLOSURE—EVIDENCE.

In a suit against a corporation to foreclose a mortgage on certain lands
conveyed to it hy the mortgagor, defendant claimed that the deed to it
was in fact executed and delivered before the execution of the mortgage,
although it was dated and acknowledged five days later, and defendant’s
president testified that such was the fact. The mortgagor, however, tes-
tified that the mortgage was executed before the deed, and it further
appeared that, about a month after the execution of the mortgage, the
mortgagor and defendant’s president, who at that time owned all its stock,
and was its only officer, executed a paper relating to their business affairs,
in which it was recited that before the conveyance of the land to defendant
the mortgagor had placed the mortgage upon it. Held, on this evidence,
that the mortgage was first executed, and that it constituted a valid liea
on the land.

2. SAME—PROVISION FOR ATTORNEYS' FEEs.
In a mortgage of lands situated in Nebraska, a provision for the al-
lowance of attorneys’ fees in case of foreclosure is invalid. Gray v. Have-
meyer, 53 Fed. Rep. 174, followed.

Appeal from the Circuit Court of the United States for the Dis-
trict of Nebraska. Modified and affirmed.



