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a yield of about 80 barrels per day was being obtained, and that
they were buoyant with hope of a greatly-increased yield, and,
having been in that respect disappointed, and the yield having
steadily decreased, they did not draw, or attempt to draw, any
part of the salary so voted to themselves. In all other respects
the business of the corporation, so far as the evidence shows, has
been well and economically managed.

Such being the circumstances of the case, as T find them to be,
I do not think the court would be justified in appointing a receiver,
even if authorized to do so in and by its final decree in the cause.
A decree in accordance with the views above expressed will be
entered.

BROWN UNIVERSITY v. RHODE ISLAND COLLEGE OF AGRI-
CULTURE AND MECHANIC ARTS et al.

(Circuit Court, D. Rhode Island. May 31, 1893.)
No. 2,377,

FEDERAL COURTS—JURISDICTION—SUITS AGAINST STATES—COLLEGE GRANTS.

The act of 1890 granting money in aid of agricultural colleges es-
tablished by the states (26 Stat. 417) provides that the money shall be
pald “to each state” in certain proportions, which are spoken of as “ap-
propriated to the states;” that the fund, if lost, shall be replaced “by
the state to which it Delongs.” It also provides that the money shall be
actually paid to the state treasurer, who shall, upon the order of the
trustees entitled thereto, pay it over to the treasurer of such institution.
Held, that this imports a grant to the state, as a political body, of a fund
to be administered by the state; and hence the United States circuit court
has no jurisdiction to determine the rights of conflicting claimants to the
fund, by a suit to restrain the state treasurer from paying the money
to one of them, for that is, in effect, a suit against the state.

In Equity. On demurrer to the bill in a suit by Brown Uni-
versity against the Rhode Island College of Agriculture and Me-
chanic Arts and others. Demurrer sustained.

Arnold Green, for complainant.

This action is against the corporation respondent and certaln persons who
are Iin fact state oflicers, but is not, in substance, against the state or the
property of the state. Liggett v. Ladd, 17 Or. 89, 21 Pac. Rep. 133; In re
Agricultural Funds, 17 R. 1. 815, 21 Atl. Rep. 916; Osborn v. Bank, 9 Wheat.
738; Davis v. Gray, 16 Wall. 203; Pennoyer v. McConnaughy, 140 U. 8. 1,
11 Sup. Ct. Rep. 699; State of New Hampshire v. State of Louisiana, 108
U. S. 76, 2 Sap. Ct. Rep. 176; U. S. v. Beebe, 127 U. S. 338, 8 Sup. Ct. Rep.
1083; Christian v. Railroad Co., 133 U. 8. 233, 10 Sup. Ct. Rep. 260; Loulisi-
ann v. Steele, 134 U. 8. 230, 10 Sup. Ct. Rep. 511; North Carolina v. Temple,
134 U. S. 22, 10 Sup. Ct. Rep. 509; Stanley v. Schwalby, 147 U. 8. 508, 13
Sup. Ct. Rep. 418; Antoni v. Greenhow, 107 U. 8. 769, 2 Sup. Ct. Rep. 91;
Litchfield v. Webster Co., 101 U. 8. 773; Board v. McComb, 92 U. S. 532;
Tomlinson v. Branch, 15 Wall. 460; and cases cited by the respondents under
the first point, as stated below.

James Tillinghast and Robert W. Burbank, for respondents.

This bill is, fn substance, against the sovereign state of Rhode Island, and
therefore cannot be maintained. Briggs v. Lightboats, 11 Allen, 162; Troy, ete.,
R. Co. v. Com., 127 Mass. 43; Murdock Parlor Grate Co. v. Com., 152 Mass. 28,
24 N. E. Rep. 854; Governor, etc, v. Madrazo, 1 Pet. 110; ILouisiana v.
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Jumel, 107 U. 8. 711, 2 Sup. Ct. Rep. 128; Cunningham v. Railroad Co., 108
U. 8. 446, 3 Sup. Ct. Rep. 292, 609; Hagood v. Southern, 117 U. 8. 52, 6 Sup
Ct. Rep. 608; In re Ayers, 123 U. S 443, 8 Sup. Ct. Rep. 164; Hans v. Louisi-
ana, 134 U. S 1, 10 Sup. Ct. Rep. 504; Vlrgmia Coupon Cases, 114 U. 8. 270~
338, 5 Sup. Ct. Rep. 903, 923-925, 928, 931, 032, 962, 1020. This court
bas jurisdiction to hear and determine this demurrer. Dunton v. Muth, 45
Fed. Rep. 390; Mayor, ete., v. Cooper, 6 Wall. 247; Tennessee v. Davis, 100
U. 8. 257; New Orleans, etc.,, R. Co. v. Mississippi, 102 U. 8, 135; Steamship
Co. v. Tugman, 106 U. 8. 118, 1 Sup. Ct. Rep. 58; Railroad Co. v. White, 111
U. 8. 134, 4 Sup. Ct. Rep. 353; Ames v. State of Kansas, 111 U. S, 449, 4 Sup.
Ct. Rep. 437; Ra#iroad Co. v. Myers, 115 U, 8. 1, 5 Sup. Ct. Rep. 1113; Starin
v. City of New York, 115 U. 8. 248, 6 Sup. Ct. Rep. 28; Mitchell v. Smale, 140
U. 8. 406, 11 Sup. Ct. Rep. 819, 840.

CARPENTER, District Judge. This bill is brought by the Trus-
tees and Fellows of Brown University against the Rhode Island Col-
lege of Agricultural and Mechanic Arts, Melville Bull, treasurer
of said corporation, and Samuel Clarke, general treasurer, and
Robert W. Burbank, attorney general of the state of Rhode Island,
etc. It sets out the act of congress donating lands to the states
which may provide agricultural colleges, (12 Stat. 503;) the reso-
Jutions of the general assembly of Rhode Island (Acts and Re-
solves, Jan. Sess., 1863, pp. 214, 216) accepting the grant, and assign-
ing the same to Brown University, and providing for the establish-
ment therein of a college or department for the teaching of agri-
culture and the mechanic arts; the act of congress for the more
complete endowment and support of the agricultural colleges, (26
Stat. 417;) the resolution of the general assembly passed May 19,
1892, accepting the provisions of the last-named act of congress;
and, finally, the act of the general assembly, (P. L. e¢. 1078)
establishing and incorporating the respondent corporation “as a
college, * * * as provided in the act of the congress of the
United States” first above named. It then sets out that there is
due from the government, under the above acts, the sum of 48,000,
which sum, when received by the general treasurer, will be de
manded by and paid over to the respondent corporation, and prays
that said corporation and the general treasurer may be enjoined
from so demanding or paying over such sum of money, and any
other sum of money hereafter to be received on the same account,
and that the same may be decreed to be paid over to the complain-
ant. The bill was originally brought in the supreme court of
Rhode Island, and removed by petition to this court.

It is ob]ected that this court has no jurisdiction to determme
the demurrer, because it involves the construction and effect of the
resolutions and laws of the state; but I am clear that this case
is one arising under the laws of the United States, although also
involving rights under the state laws, and so is cognizable by this
court. Mitchell v. Smale, 140 U. 8. 406, 11 Sup. Ct. Rep. 819, 840.

The respondents further contend that the action is in substance
against the state, and so cannot be maintained. I think that an
answer to the question thus raised may be extracted from the
reasoning in Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. Rep.
699, wherein all the cases are fully considered and distinguished.
It seems to me to be there held that a respondent, being a state
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officer, may be enjoined from performing an act purely official, in
pursuance of a state law which is found to be unconstitutional and
void, but that the court has no power to control the “affirmative
official action” of the officers of the state in “the performance of
an obligation which belongs to the state in its political eapacity.”
The distinction is close, but it has been established, and must be
interpreted, applied, and maintained. In applying the rule thus
laid down to the case in hand, I find that the act of congress of
1890 (26 Stat. 417) contains the provision, on the construction of
which, as it appears to me, the answer to the question here raised
must depend, that the sums thereby appropriated “shall be annually
paid * * * to the state or territorial treasurer, or to such
officer as shall be designated by the laws of such state or territory
to receive the same, who shall, upon the order of the trustees of
the college, or the institution for colored students, immediately
pay over said sums to the treasurers of the respective colleges or
other institutions entitled to receive the same, * * *”

The complainant contends that the duty here assigned is a
personal duty omnly, and that the fact that it is to be performed
by a state officer imports only that the person upon whom the duty
is devolved by the act of congress is to be ascertained by reference
to the fact that he is the treasurer, or the officer specially desig-
nated by the state; that no duty is devolved on the state; and
that, if this be 8o, any act of the state which may interfere with the
action of the state officer in this regard is void, and should be held
to be of no effect in the decision here,

The respondents contend that the provision for payment has the
effect only to point out the particular person who shall, on behalf
of the state, receive and give receipt for the draft on the treasury;
that the grant made in the act is made to the state in trust for
the specific purposes; that the administration of the trust belongs
to the state; and that a decree controlling this administration is
a decree against the state, and against the property of the state,
and so is prohibited by the rule that a state may not be sued without
its own consent.

Regarding the two courses of reasoning which I have thus sum-
marized, I find it necessary, as I view the case, to make only one
observation. This is an action to control the administration of
a fund which is alleged to belong to the state only as trustee for
a particular purpose. But, even so, if the respondents are right
in their construction of the law, it is the trust property of the state,
and not of the individual officer; and the suit here, being a suit to
control and enforce the performance of a duty laid on the state by
law, is no less a suit against the state than if it were, for example,
a suit to compel the state to perform a duty arising from its own
contract. In this connection it may be useful to make an observa-
tion as to the case of Pennoyer v. McConnaughy. That case, as
well as most if not all those on whose authority it is based, was an
action brought in a court of the United States, and was prohib-
ited by the eleventh article of amendment to the constitution, be-
ing a suit against a state by a citizen of another state, and not,
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as here, a svit alleged to be against the state by one of its own
citizens. But that case was determined by ascertaining what is
a suit against a state. Here the principle is invoked that in no
court may a suit be brought against a state without its consent.
The decision as to what constitutes a suit against a state is there-
fore in point as an authority. I shall assume, as contended by
the respondents, that this action may not be maintained if it be,
in substance, against the state. This proposition does not seem
to me in any degree to depend on the allegation of “sovereignty”
in a state, in the strict sense of that word. Sovereignty is an
indivisible, inherent attribute, incapable of any derogation by law,
and doubtless involving an immunity from suits or legal proceedings
of any sort. But under the constitution, as originally adopted,
a state might be sued by a citizen of another state, (Chigsholm v.
Georgia, 2 Dall. 419;) and the eleventh article of amendment
does not prohibit a suit by a foreign sovereign or state against
a state of thé Union; and it seems that such a suit might now be
maintained. Compare Memoir, ete., of B. R. Curtis, I, 281--284. So,
too, it is undoubted that a state may now be sued by another state;
and, if it be said that the necessary consent to be sued wag involved
in the act ratifying the constitution, it may be replied that with-
out the consent of some certain state the eleventh amendment may
now be abrogated, and the judicial power of the nation may be re-
stored as it was in the beginning, and still further extended; so
that in this respect, as indeed in most, if not all, other respects,
the supposed sovereign is in point of fact subject to a power superi-
or to itself, and covering and including its whole territory. It may,
however, be taken as the general law of the land that suits by
private persons against a state may not be maintained. Into the
origin and reason of this rule it is not necessary, for the present
purpose, to inquire,

Perhaps the specifiec question here to be determined is whether
this suit be forbidden by the law of Rhode Island, since, if forbid-
den to the courts of the United States only, by virtue of the eleventh
amendment, it might be the proper course to remand it to the
supreme court of Rhode Island, rather than to make an order on
this demurrer. I do not find that the courts of this state have
specially passed on this question, but I think it may be taken to
be an assumption which would underlie any decision, should such
be required, that such a suit ag this is alleged to be cannot be
maintained; and so it must be, for this purpose, taken to be the
general law, and so of force here, as elsewhere. In Cunningham
v. Railroad Co., 109 U. 8. 446, 3 Sup. Ct. Rep. 292, 609, the court
assumed, “as a point of departure unquestioned” and “conceded
in all the cases,” that “neither a state nor the United States can
be sued as defendant in any court in this country without their
consent, except in the limited class of cases in which the state may
be made a party in the supreme court of the United States by vir-
tue of the original jurisdiction conferred on that court by the con-
stitution.” This statement of principle is, indeed, more than suf-
ficient to decide the case then before the court, since that case,



