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or means, such as by reporting falgely to the carrier the contents of
the package, and in that way getting a discrimination, or by any
other means or contrivance or device, if he seeks to obtain this
discrimination for his own benefit, he is liable to a penalty. You
and I are to take a view of all the facts and circumstances, and are
to enforce the law if it has been violated. If a law is a bad law,
it should be enforced in order that it may be the sooner known
and repealed, and, if it is a good law, it should be enforced in order
that justice may be done. We have nothing to do with the good
or bad policy of the law. The question, and the only question,
that we are to Inquire into, is to first ascertain what the law is,
and then whether it has been violated; and we sometimes are en-
abled to take a more comprehensive and proper view of the state
of case by understanding the good or bad policy of the law. Now,
it seems to me at a glance that the good policy of this law is appar-
ent, and especially of this provision prohibiting the conduct of the
shipper, who is more largely interested in getting reduced rates
than any one else— Gentlemen, the shipper, and especially the
large shipper, has a great interest to induce him to get a discrim-
ination of rates in his favor,—to get an “underrate,” as it is called;
and the man who gets a discrimination in his favor in the shipment
of his freight, especially if he is doing a large business, seeks
thereby a large personal benefit to the detriment of his rival in a
small business, and by the same process works an injury to busi-
ness all over the country, whether he be a lumberman, a wholesale
groceryman, or a large shipper.

How can he do that? In the first place, by means of this dis-
crimination he is able to overcome all rivals, and press out smaller
business not as well situated in that respect as he is; and not only
the rival wholesale dealer, but he is so situated as to be able to do
as the proof shows these defendants did. He is able to have branch
retail houses all over the country, and operate a business of that
kind, caused by the discrimination in his favor. It is therefore
agreed that the purpose of this law was to protect the people. That
was the intention of it. There was great wisdom in providing that,
if there was a diserimination to be made by this meang, there should
be a penalty attached to such conduect. These are the two pro-
visions of the law that create an offense of the character I have
named upon the part of the common carrier or his agent, and also
conduct of a like character, or conduct that may be similar, to
some extent, upon the part of the shipper. The shipper may com-
mit the offense with or without the concurrence of the other party.

It is alleged in this indictment, in connection with other things,
that the purpose of this conspiracy was to enable 8. R. Howell,
George W. Howell, and Herbert N. Jewett to obtain this discrimina-
tion of rates or to obtain rates less than the regular rates charged
by this railroad company, specified in the indictment. That was
the purpose of the conspiracy. Remember, you are not trying them
for doing that, but for conspiring to do that. You are required to
find that Mott, who is alleged to be the man who did the overt
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act,—and he-could do it with the concurrence of anybody, or with-
out the concurrence of anybody,—that he did certain things in fur-
therance of this design. The law requiring that some one of the
conspirators shall have done some overt act—some actual act—
to carry out the common design and the common criminal enter-
prise, the act so done by some one of the conspirators must be a crime
under the law of the United States. Now, under this section two
things are required to make this an offense: First, there must be
24 conspiracy as affecting these parties, or at least two of them,
and, in furtherance of that conspiracy, the man Mott must have
done that which it is alleged he did do in furtherance of this conspir-
acy, and the proof offered must show it accomplished,—the purpose
enumerated in the indictment.

I will now tell you what is necessary to be found in this indict-
ment. Now, there are different kinds of allegations in the indict-
ment. There dre those which go to the very gravamen of the
offense, and others that are material, but subordinate. They do
not occupy that importance in the indictment that others may oc-
cupy, yvet they are all necessary to make the offense. ILet us see
what is charged in this indictment, and ascertain what is necessary
to be proven; and after that we will define this crime known as
a “conspiracy;” and after that we will enumerate to yon what must
be shown to have been done by Mott in furtherance of that con-
spiracy; then we will give you the rules of law that are to be con-
sidered by you in weighing the testimony of the witnesses.

You will understand that if you should believe that these differ-
ent shipments, charged in this indictment,—and there are only
two sets of shipments, by the way, although they were charged in
four counts,~—if these shipments were all made in pursuance of the
common agreement, one agreement, (you will bear in mind that a
conspiracy may be continuous,) then they are acts done in further-
ance of the one agreement. Your recollection will not fail you
when you refer to the condition of things at the time of the whisky
frauds in this country, and the proof showed them to have been
continuous for years; men were connected with them for years.
Now, in this case, if there was a common criminal understanding
entered into, and I mean by that a conspiracy to do the offense
charged in this indictment, and all that is alleged in the indictment
to have been done was done in pursuance of that one agreement,
then there is but one offense in all these charges and the overt
acts or the actual acts done causing the conspiracy. Tt is for the
agreement to do the aets you are to first make search. And T re-
peat, in order that you may malke no mistake, that if there was an
agreement, and acts were continually done as are charged in the
different counts of this indictment, then there is but one offense.
There are four counts. They do not undertake to charge but one
offense; that is, provided you find there was but one ccnspiracy.
If you find that to be the case, then the effect of these four counts
is only to charge one crime. Although there may have been many
different sets of overt acts done in furtherance of this conspiracy,
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the proof of one overt act is enbugh for you to find to establish that
branch of the case.

It is not necessary to find both of the others charged in the in-
dictment. The doing of one overt act by at least one of the conspir-
ators is sufficient to make out that element of the offense, if done in
furtherance of it. Both of the overt acts do not make it any the
less a conspiracy. Now, the first count in this indictment charges
the shipper of certain lumber with doing certain things; and I want
to say to you that all these counts run together. The first and
third are the same, with the exception of the allegation of the re-
lation of these defendants to each other. The second count alleges
that 8. R. Howell and George W. Howell and Herbert N. Jewett
were partners. The third count alleges that S. R. Howell and
Herbert N. Jewett were partners, and that George W. Howell was
their agent, together with Pierce & Tibbetts.

The crime as charged in the third count has the same relation
to the transaction or to the business. It includes P’ierce, the wit-
ness here, and the defendant Tibbetis; that is, the charge in the
third count. Now, if you should believe that that was the relation
of the parties, and that they were not partners, as charged in the first
count, then your finding would be properly made under the third
count in the indictment. The same offense is charged, the same
conspiracy to accomplish the same purpose, and the same overt
act ig set out, in the third as in the first count of the indictment.
Now, again, the sccond count charges the same conspiracy as the
first count. Provided you find there was no break in the agreement,
you then find there was but one unlawful act. It charges the same
conspiracy. It charges, also, that S. R. Howell, George W. Howell,
and Herbert N. Jewett were partners, as does the first count, but
it charges the doing of a different overt act. The shipping to the
different destinations of the cars and the amount of lumber shipped,
and that it was of different weight from the lumber described in
the first count, and that the underweighing was in greater propor-
tion than in the first count,—that is the difference between that
count and the first count,—I say it depends upon whether you find
there was any break in the criminal understanding or agreement.
The proof shows, as I am compelled to remind you, gentlemen,
a continuous transaction of this character, that it was a continuous
business, and you would have a right to consider the continuing
nature of the busincss to ascertain that therc was but one con-
spiracy. Now, the mate of the second count is the fourth count.
It charges the same overt act. It charges the same character of
conspiracy, or to accomplish the same results. I mean it charges
the weighing of the same amount of lumber in pounds and the
same destination for the lumber, but, like the third count, it alleges
a different relation of these defendants to each other. It scts out,
as does the third count, that 8. R. Howell and Herbert N. Jewett
were partners, and George W. Howell was their agent, as in the
third count, and that he occupied the relation to the transaction
as did Pierce and Tibbetts. That is the only difference between
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that count and the second count in the indictment. If you should
find that that overt act was one dome in the same way as the
one that is alleged to have been done under the third count in
the ‘indictment, your proper finding would be: “We, the jury,
find the defendants S. R. Howell and H. N. Jewett guilty as charged
in the fourth count of the indictment.” If you find they were all
partners under the first count of the indictment, then the proper
finding would be upon the first and second counts of the indictment.
Now, let us see what is necessary to be found. I have called your
attention to the fact as to the different relations of these parties
that are set up. It is alleged in addition that Edward Pierce and
Edward Tibbetts were engaged by said parties or said company as
agents in and about the shipment of lumber. That is necessary to
be found,—that they were the agents,—because in ascertaining
the extent of this conspiracy it is your duty to gather in all the
parties connected with it. It becomes twofold your duty in a
cage like this, because you will understand that it takes at least
two persons to make a conspiracy. You may find a party guilty,
provided he acted with others, not even indicted, so as to make
the two in the conspiracy.

Then you will remember that the principle as indirectly invoked,
that those two witnesses, Mott and Pierce, occupy the relation be-
fore you as accomplices; that is to say, they confess or admit they
were accomplices. You are to consider their relation to the case,
before you can consider it. You must believe their relation as
accomplices, and to believe they were accomplices you must find
a condition in which as accomplices they acted in this con-
spiracy, because, if you do not, you cannot find the condition
of an accomplice. But they confess by their evidence that they
were accomplices. Therefore it becomes necessary that you
should gather up in your minds the condition as shown by the
testimony, and in this way judge whether that relation or not
existed. In addition you are required to find that the Chicago,
Rock Island & Pacific Railroad Company and the Chicago, Kansas
& Nebraska Railroad Company were companies—railroad com-
panies—engaged in the business of common carriers shipping for
hire, and, in addition to that, it is necessary to find they oc-
cupied such a relation under the law as that the law applies
to their shipments, because, as remarked by counsel on the part
of the defendants in this case, this law has mnothing to do with
shipments in the state. It must be interstate shipments to give
congress power to pass such a law, and punish under such a law.

And the proof is sufficient, as the court has told you, if they were
acting as de facto corporations, and engaged in this matter of com-
mon carriers from one state in the United States to another, and
in this case we think as to this commodity, this merchandise or
lumber, if you please, was shipped from one state to another. The
court in that connection yesterday intimated that in its judgment
the allegation in the indictment that this lumber was delivered to
these parties at Atchison, Kan,, for shipment in Kansas, the rate
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being the same from Atchison as from East Atchison or Winthrop,
and the condition as to its being interstate commerce being the same,
—that allegation in the indictment as to shipment from points
in Kansas,—becomes a subordinate allegation, and the variance be-
tween the allegations and the proof was not material, because it
cannot possibly work any substantial injury to the defendants. The
material inquiry on that point is whether this overt act was done
and this conspiracy was entered into in this jurisdiction, and cen-
sequently whether these elements of this crime transpired in this
jurisdiction; and, again, whether or not the lumber, as a matter
of fact, was shipped through this jurisdiction or from the state
of Kansas to some other state in the Union, and that it passed:
into this jurisdiction and was weighed in the jurisdiction. That is,
the overt act that goes to make out that requisite of the crime, pro-
vided it was underweighed.

These things are required to be found, and then it is required
to be found that they undertook to ship this lumber to the towns
named in the indictment, or to some one of them, either to Deshler,
Neb., Du Bois, Neb., or Lewiston, in the state of Nebraska, or to
the towns of Arriba and Burlington, in the state of Colorado. The
court tells you in this connection that the proof shows such a
relation upon the part of this railroad company to this transaction
as to show that it becomes subject to the law of congress,—the
law passed in 1887, and amended in 1889. You first are required
to find, in addition to these propositions, that the said corporations,
the omes which I have named, and that are set out in the
indictment by the name of the Chicago, Rock Island & Pacific Rail-
road Company, the Chicago, Kansas & Nebraska Railroad Company,
and the St. Joseph & Iowa Railway Company, had established
schedules or tariffs of transportation for persons and property
along the lines of transportation of such common ecarriers. If a
rate had been established, if it was known by the people in charge
of these railroads as an established rate, as a fixed rate, having
a uniform character, undertaking to treat all shippers alike in pro-
portion to the distances shipped, if that rate was then and there a
fixed rate of that character, in my judgment it is not necessary
that it should be published by posting the rate up. That is a
thing required by this law to be done by the railroad company
for the information of the people, that this practice may not be
indulged in by the shippers, and any companies may mnot dis-
criminate in favor of one and against others, and, if these com-
panies did not do that, there is a penalty attached to it; but that
is a different duty from the one prescribed by this statute. If they
have an established rate, if that rate is established, if it is so far
established as to become a fixed rate under which they act, and
parties as shippers, or parties as agents of common carriers, com-
bined for the purpose of evading that rate, of getting an underrate
in their favor, or of securing a discrimination as against the people
generally, they may be held under this law which charges them with
conspiring to do an unlawful act. You are required, of course,
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to find that a.rate has been established by the railroad company.
You may take into consideration, in ascertaining the establishment
of that rate, the testimony of the witness or witnesses who had
charge of that sort of business, and you may also take into con-
sideration the poster put up by them to inform the public as to
where these rates could be seen. It is the evidence of the estab.
lished rate upon their part, and that is one of the elements that
must be found in this case. Now, you are required, in addition
to that, to find that at the time alleged in the indictment, which
was upon the 28th day of May, 1889, or within three years prior
to November 6, 1891, the date upon which the indictment was
found, Mr. Mott—W. D. Mott—was a person acting for or employed
by said railroad companies in weighing and reporting weights of
all freights taken and received by them for transportation by said
corporations at the city of Winthrop or East Atchison.

That is material to be shown, or so much of it as that he was
employed to make the weighing alleged to have been made in the
indictment. ‘Whether he was generally employed for that purpose
does not matter. If he was employed for the purpose of making
these weights, where there was an underbilling, where there was
an underweighing, where there was an attempt to secure a discrim-
ination in favor of the shipper, that would be responsive to that
allegation. If he was working for this weighing company, and
these railroad corporations were members of that .company, he
would be their agent. That is necessary to be found. In addi-
tion, you are required to find that as far as the first count is con-
cerned, and I have given you the difference between these counts
and the one difference that exists— I am talking now as to what
is necessary to be found under the first count, and the same thing
must be found under the other counts, varying according to the
difference in the overt acts charged, and the difference exist-
ing in the relation of these parties to each other. The first count
has charged that 8. R. Howell, George W. Howell, and Herbert N.
Jewett were doing business as partners. Then you are required to
find that that relation existed between them; that they occupied
that relation to each other; and that in attempting and designing
to ship large amounts of lumber from Winthrop to points in other
states, to wit, to Deshler, in Nebragka, to Du Bois and Lewis-
ton, Neb., and Arriba and Burlington, in the state of Colorado,
to some one of these pecints in Nebraska or Colorado that are
named in this indictment, they were there representing the
shipper; that these parties, Pierce and the other defendants,
were the agents of these parties when they were intending to make
these shipments, and that they were acting for gaid parties as their
agents, and acting in this transaction with the knowledge and
procurement of 8, R. Howell, George W. Howell, and Herbert N.
Jewett,—because it is necessary to show the relation of the Howells
in this transaction if they are to be convicted. If this business
was the business of the Howells, or, if you please, it was the business
of George W. Howell and Herbert N. Jewett, and that Pierce and
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Tibbetts, or Pierce and Tibbetts and George W. Howell, as charged
in the third and fourth counts of the indictment, did things
that are charged that they did do, in furtherance of the common
design to connect these other parties, the parties who owned
the business, the heads of the firm, as it were, the business must be
done with their knowledge and procurement. If they knew about
it, and they permitted it to go on and received the benefits from it,
they are directly or indirectly interested in it. It matters not, in
this case, whether the benefit was directly received by the consignee
or the congignor of this lumber or by the shipper. It malkes no
difference.

If the purchaser receives the benefit of the transmission of
this lumber, then it was a direct benefit to him, and also a direct
benefit to the man who was the seller, because by means of
cheaper rates, of under prices, he makes customers and builds
up trade, and by means of trade holds out inducements to men
to purchase from him because of the advantage he has with
the railroad company. So, in every case it is either a direct
or an indirect advantage to him. If the man who is the buyer
pays the freight, as a natural consequence he will buy more goods
from such a firm than if it were a house that could not
control these freight rates. That is one of the reasons why such
a law was enacted, that one man in business should not create
such a trust or combination or monopoly as would destroy the
trade and commerce of the country if it was regulated by his
dictation and by his control. It is in pursuance of this, in pur-
suance of the trade and policy of such men, legislation is leveled
at the heads of these men, these combinations, these trusts, that
are reaching out and grasping all the concerns of this country, so
that the consumer and small dealer and everybody else has to pay
toll to the combinations or to the large dealers. Then it makes
no difference, I say, whether the benefit to the shipper was direct
or indirect, or to the owner of that business in this case,-—either
the two Howells and Jewett, or S. R. Howell and Jewett,—the
transactions carried on by Pierce and Tibbetts must have been
done with their knowledge and procurement.

If they had the knowledge of it, if they permitted it to go on,
if they received benefits from it, directly or indirectly, it was by
their procurement as much as though they had dirvectly or indi-
rectly commanded it to be done, because it is the duty of a busi-
ness man so situated to see to it that the law shall not be violated
by his subordinates through his neglect of his duty to attend
to his business and to protect the public. If you find that the proof
does not show the connection to that degree of certainty that the
case must be proven that 8. R. Howell was so connected with this
transaction, that is, that he either knew of it and commanded it,
or that he had knowledge of its being done and permitted it to
be done, and that the firm received the benefits of it, he would
be entitled to an acquittal at your hands, unless the evidence
shows his relation to that transaction, as I have stated, beyond
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a reasonable doubt, as it must show it before you can find him
guilty. Now, while these parties occupied this relation to each
other, some as owners of the business and shippers, and some as
agents of the shippers, and another as agent of the railroad com-
pany, and the party who did the weighing while they were occupy-
ing that relation, you are required to find that all these parties
conspired with one another to commit an offense against the
United States,—that is to say, that they did, on the day men-
tioned, or at any time within three years prior to the 6th of
November, 1891, conspire, combine, and agree together falsely and
fraudulently to ship a quantity of lumber at less than the actual
weight, and they were then within this jurisdiction, that is, the
St. Joseph division of the western district of Missouri,—and also
to find the one charged with doing the overt act, as alleged,
did, by false billing, false weighing, and false representations of
weights, knowingly and willfully assist, obtain, suffer, and permit
the said George W. Howell, S. R. Howell, and H. N. Jewett, of
said company of Howell, Jewett & Co., to obtain transporta-
tion for their said property. In this case the proof must chow
you the combination and means resorted to in furtherance of it
and the purpose for which they entered into it, to wit, to enable
this firm of the Howells and Jewett or of Howell and Jewett, as
the case may be, to obtain transportation for their property,~—that
is, lumber alleged to have been transported and underbilled,—to
obtain from them that privilege to secure the carriage of the lum-
ber to the points designated, and from the place where it was
billed and weighed, at less than the regular rates then and there
established and in force. That is the allegation of the conspiraey;
that is the allegation of the purpose in view when they did con-
spire. There is but one other clause in this indictment, and that
is that while that was the purpose of these parties, while that
was their object, W. D. Mott, in furtherance of the common design
of which he was a part, of which they were all alleged to have
been a part,—the common design which bound them together for
the purpose of obtaining the shipments at underweights,—that
in furtherance of that design to accomplish it he did a certain
thing. What is it? That he weighed a car or cars of lumber and
shipped them out at less than their actmal weight; that is, by
falsely weighing, falsely billing freight to be shipped. That is
the allegation of the act done by Mr. Mott in furtherance of this
common design; that is what is necessary to be found in this in-
dictment; and it must be found, if you find under any of the
countg in this indictment.

Now, what is the nature of this charge of conspiracy? Mr. Justice
Dillon, in his trial of the whisky cases, gives a very happy definition
of this crime called a “conspiracy.” He says: “A conspiracy means
a combination formed by two or more persons to effect an unlawful
end; said persoms acting under a common purpose to accomplish
the end desired.” U. 8. v. Babcock, 3 Dill. 586. An agreement
or an undertaking, or a combination, if you please, entered into
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between two or more persons to accomplish an illegal result, and
what is meant by accomplishing an illegal result is doing some-
thing which is against the laws of the country; entering into
a combination to do anything of that kind; to do something which
by law is a crime. Two men may agree to go out here and steal
a horse. That is an offense against the laws of the United States,
provided it occurs in a place where the United States has juris-
diction, as in the Indian Territory. They agree to go out and
steal a horse. They do not steal the horse, but one of them goes
to the stable and gets a bridle, that they may safely get away
with the horse. They are intercepted. They did not steal the
horse at all, Now, they may be indicted for attempting to steal
the horse, in entering into a conspiracy to steal the horse, but
they cannot be convicted for the offense of stealing, even if one
of them went so far as to do an overt act in furtherance of the
design. Not only this unlawful combination shall be entered
into, this agreement to violate a law of the United States, but
one of the parties to the conspiracy must do the overt act charged,
that we can see there is something more than a mental purpose to
commit the crime. These are the two things that make up this
crime: The overt act I have enumerated to you; such act alleged
in this indictment to have been done by Mott; the act that was
agreed upon to have been done by these other parties in further-
ance of this conspiracy. The agreement upon the part of the
alleged conspirators was to secure a shipment of freight at an
underweight as established by the railroad that did the shipping.
That was the purpose of the combination, and if it was accom-
plished in the manner enumerated by the statute, if he did that
which would make him responsible under the paragraph of the law
as to the shippers, who would become responsible under that act for
the crime committed byhim,he might become guilty under the law.
Now, these are the two elements that go to make out this crime,
The doing of the overt act in furtherance of the common criminal
design is one of the things you must find. You are required to
find, first, in this case, was there such a conspiracy, as is alleged,
as affecting at least two of these persons? It is not neces-
sary that the two should be on trial. Was there such a con-
spiracy as is described in this indictment, and was any one of
these overt acts that are alleged here to have been done in further-
ance of it done as alleged? These are the propositions necessary
to be found to establish this case, such as is stated in this indict-
ment. After you have found these propositions,—that is, whether
they are true or not,~—then you are to look into this evidence
to sece how many defendants were connected with this unlawful
combination. Now, what is necessary to make a conspiracy? You
will understand that this is a crime that may be committed at long
range. A man may be living in Chicago and be guilty of a con-
spiracy in this district. In the whisky trials it was alleged that
men living in the city of Washington were so connected in the
conspiracy in the castern district of Missouri as that they could
v.56£.n0.1—3
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be tried in that district; and it is true that a man may be con-
nected with this kind of a crime, and be responsible for it in a given
jurisdiction where it has its headquarters, where the agreement
is made out, where it is entered into; he may be connected with
it as though he had been living in that jurisdiction. In this case
it is not necessary for S. R. Howell to have been living in the
jurisdiction at the time of the formation of the conspiracy. He
may become a party when it was created, by acts of a certain
nature, even though living in Chicago, or he may be responsible
after it was formed, provided he went into it or had anything to
do, as charged in the indictment.

Does the law require you, under your oath as jurymen, to see
the thing itself in order that it may be found to exist? It gives
Yyou the right of judging the intent from the act done. You can-
not find it except in one way, and that is by circumstances. Espe-
cially is that true with a conspiracy. The conspirator has two
objects in view. He would hardly think it worth while to enter
into a conspiracy unless there was some motive which prompted
the desire to consummate it. Because he has that motive to con-
summate it, it is necessary to have a secret understanding. Peo-
ple do not put it in writing, as you do a deed which conveys
your land to amother, or have it recorded in a book as evidence
of the title that you pass to another. If the officers of the
law would lay their hands upon them before they had consummated
ile conspiracy, their purpose would fail; then they may act with
secrecy because of the desire to accomplish a result. It is not
necessary to be made by so many formulated words. I know
that not one of you gentlemen has a criminal purpose in view,
but I have explained this for the purpose of showing to you
the principle, and in construing it you must be guided by the
light of human experience and human understanding; but if I
knew that one of you gentlemen had a criminal purpose in
view, and with that knowledge I joined you for the purpose
of consummating that object, and in furtherance thereof I entered
upon the same design with the purpose o¢f aiding you in its
commission, then it is the same, for I have joined the conspiracy
as though I had been a party to it in the beginning, for that is
what the law seeks and calls a “design” or an “agreement” entered
into with the knowledge of assisting in the perpetration of that
which is against the law, and which is called a “conspiracy.”
It may be entered into in either one of these ways. If it is a
secret, how are you to find it? I may read a little in reference
to the nature of conspiracy. Judge Dillon says, in the case of
U. 8. v. Babeock, 3 Dill. 585:

“It is not neccessary, to constituta a conspiracy, that two or mcre persons
should meet together and enter into an explicit or formal agreement for an
unlawful scheme, or that they should directly, by words or in writing, state
what the unlawful scheme was to be, and he details of the plans or means
by which the unlawful combination was to be made effective. It is sufficient

if two or more persons, in any manner, or through any contrivance, positively
or tacitly come to a mutual understanding to accomplish & common and un-
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lawful design. Im other words, where an unlawful end is sought to be
effected, and two or more persons, actuated by the common purpose of
accomplisiing that end, work together in any way in furtherance of the
unlawtnl scheme, every one of said persons becomes a member of the con-
spiracy, although the part he was to take therein was a subordinate one,
or was to be executed at a remote distance from the other conspirators.”

Any act done in shipping this lumber to its final destination
out of the district, if done by all or any ome of these parties,
would be an overt act, you can notice, if done in the jurisdiction.
A combination formed by two or more persons to effect an unlaw-
ful end is a conspiracy, said persons acting under a common pur-
pose to accomplish the end designed. Any one who, after a con-
spiracy is formed, and who knows of its existence, joins therein, be-
comes as much a party thereto from that time as if he had origi-
nally entered into it. That is the nature of this crime. How are
we to find it? We must find it, if we are to find it at all, alone
by circumstances, because we cannot find it by positive evidence.
Positive evidence may be introduced to show the existence, as in
this case, of the overt act, done in furtherance of the conspiracy.
We can have positive proof of it, and this witness who did the
weighing would be a positive eyewitness. Pierce or any other wit-
ness would be a positive witness. That is something which is
tangible and real, and something to which you can apply one of
the five senses. It is not necessary to prove that underbilling was
done in secret, although it matters not whether it was so done
so far as that part of the offense is concerned. As to the overt
act, you have positive evidence of its occurrence, and you may
resort to this class of testimony called “positive evidence,” be-
cause proved by an eyewitness of the underbilling. There is an-
other kind of testimony that you can resort to, and, while men
sometimes have a prejudice against this class of evidence, Judge
Dillon said, in a case he tried while he was on the circuit bench
of Towa, that although this was one of the resorts of lawyers
to make a hobgoblin, to frighten jurymen into a prejudice against
this class of evidence, yet circumstantial evidence was one of the
most important classes of testimony. Although we know there
are men who have some prejudice against this class of testimony,
when we understand it and look at it fairly we can see how much
depends upon this kind of evidence. A man enters the household
of an innocent family and murders the wife and the children of
the husband. No eyewitnesses except those eyes that are closed
by the hand of death were eyewitnesses. What are you going to
do? Are you going to let it stand unpunished? Shall we say,
because there was no eyewitness of the crime, that the murderer
shall go unpunished, because no one saw the shooting, the flash
of the pistol, or the dagger used? That man who did it may
be ingane. He may be incapable of having intent. Under the law,
in a crime of that character, even as in crimes of a high nature,
the intent is the first element that goes to make up the crime.
Under the law, until you prove the intent to commit the erime, no
conspiracy can be charged. How are you going to prove it?
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You cannot prove it except by circumstances. There has not
been an eyewitness who could see the mind of that man actually
and” really. It is only by circumstances, and acts connected
with the circumstances, that we are able to form any opinion.
Now, of all the crimes that have to be proven by circumstantial evi-
dence, this is the chiefest, because of its secret character, because
of its not being proclaimed or made public, so that men can see
and know it by the positive evidence. You have to drag it to the
light of day to see whether there was an intent or a purpose to
commit a crime or a criminal design, for the intent or design is the
very germ of the crime. I do not consider it improper to detain you
a little longer to give you the opinion of one of our ablest jurists
on this class of testimony, which is often resorted to by courts. In
the case of Com. v. Twitchell, 1 Brewst. 571, a case tried in Phila-
delphia before Judge Brewster, the court in that case says, and I
indorse every word of it:

“Mr. Bentham tells us that all evidence flows from persons and things.
These are the only two sources from which we can expect testimony, and,
unless we resolve to let all secret crimes go unpunished, all civil disputes to
remain undecided, and to throw away our reason, we cannot act upon the
statements of persons and things. I say statements of things, because if we
consult the experience of every hour we will be taught that inanimate objects
have voice as well as sentient things. It is in vain, then, for man to say
that, because others have failed in their efforts to detect error, he will sit quiet-
ly down, and perversely refuse to apply his intelligence to the problems of life,
whether they encounter him in the counting room or in the jury box. He
might just as well refuse to use his legs because others have fallen or been
killed in walking. lde might with equal propriety refuse to eat because others
have been poisoned while partaking of nourishment. Some persons, admitting
the force of the principle which actually compels us to act upon evidence,
still insist nothing but positive tesdmony should produce conviction, and,
adhering tenaciously to this favorite dogma,—those who are too timid or too
weak to exercise the reasomning faculties with which kind Providence has
endowed them,—they assail all circumstantial evidence. A moment’s reflec-
tion, however, must satisfy all candid minds of the unsoundness of such a
proposition. Suppose for & moment that this was the rule for our being,
and that we had been so counstituted that we could believe nothing unless
it was demonstrated to us by our own senses or by the statement of an eye-
witness, what would then be our condition? Of course, we could not punish
any crime unless it were perpetrated in the presence of spectators. All
secret murders, arson, burglaries, forgeries, and other offenses could be com-.
mitted with impunity., Nor would the mischief stop there. Few civil contro-
versies counld be settled by juries, no book of original entries could be re-
ceived in evidence, no note or obligation would avail unless there were a sub-
scribing witness; indeed, this would not be sufficient, for, if he died before
trial, the claim would expire with him, and insurance on the life of the
witness would not even avoid the difficulty, for the policy would die with
its attesting witness. For the same reason all receipts would perish with
those who saw them signed, and all our deeds and muniments of title would
be swept away by the death of the subscribing witness and the magistrates
hefore whom they were acknowledged; all proof of handwriting by compar-
ison be annihilated; commerce would be destroyed, or remitted to its in-
fancy in barbarous ages. With the abolition of legal punishment for crime,
mob laws and vigilance committees would supersede the use of courts
and juries. The whole framework of society would be impaired, if not
destroyed. The absurdity of the preyudice against circumstantial evidence
may be still further illustrated by reflecting for a2 moment upon the use to
which we constantly and properly apply it. Not only do business men an-
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swer letters, pay drafts, and credit others to the extent of millions daily
upon the testimony of circumstances alone, but they commendably carry this
faith, as the evidence of things unseen, into the reasoning which connects
them with the world beyond our own., A trifling circumstance—the fall of an
apple—has proved to the satisfaction of philosophers the great laws of
gravitation which control the motion of the universe. The man who denies
the existence of his Maker is properly regarded by many as thereby evin-
cing his want of reason. Yet what proof have we of this important and ae-
cepted truth except from circumstances? The same kind of testimcpy is the
prop of our belief in all the great truths of revelation. If we turn from the
world to the great mechanism within us, we see again that no rational man
pauses for one instant to doubt the force of circumstantial testimony. What
evidence have we that it is 2 heart that beats or a brain thut throbs
within us, except from the fact that those organs exist in all similarly con-
stituted beings? And we accept remedies for all the ills that flesh is heir to
upon precisely the same faith as circumstantial evidence.”

Chief Justice Gibson has given an excellent illustration of the
force of this kind of testimony. He says, (Com. v. Harman, 4 Pa.
St. 272)

‘“You see a man discharge a gun at another. You see the flash, you hear
the report, you see the person fall a lifeless corpse, and you infer from all
these circumsiances that there was a ball discharged from the gun, which
entered his body and caused his death, because stich is the usual and material
and natural cause of such an effect. But you did not see the ball leave the
gun, pass through the air, and enter the bedy, and your testimony to the
fact of killing is thereby inferential; in other words, circumstantial.”

The improvements of modern science furnish us with another
illustration: You are in a telegraph office, and see the battery in
motion. A message is reccived. The station at the other end
of the line may be a thousand miles distant. No human eye ever
saw the subtle fluid pass along the wire, and yet you would hardly
listen with patience to the man or the argument undertaken to
reason to you that the message might have come through the air
or the earth without the agency at the wire, and that all your
evidence to the contrary was circumstantial, and therefore un-
worthy of regard. In short, a skepticism like this would open
wide the door for the perpetration of all secret crimes, would up-
root our faith in man, and destroy even our belief in a Creator and
in a future state. These are some of the evils which flow from the
declaration of a principle, that we should reject all circumstantial
evidence.

There is much more of that with which I could occupy your time
in reading, and it illustrates to you forcibly the great standing that
that sort of evidence has in the courts of the country, and, I may
say, in the estimation of intelligent men, because you act on it,
and have to depend on this kind of evidence to satisfy your minds
of the great problems of life. You may resort to evidence of this
kind to establish a case of this character, for it is one which, above
all other cases, must be proven by circumstances, in part, at least.
You may have no positive evidence of it. You may take into con-
sideration their association, their relation to each other, their inti-
macy with each other, their interest in the business transacted,
und the results that would flow from the commission of the act.
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All of these circumstances and these facts may be taken into con-
sideration., The test as to this character of evidence goes to its
character and to its sufficiency. If it is equal in proving power
to the testimony of one positive, uncontradicted, credible eyewit-
ness, the law says it is sufficient to establish any proposition. Evi-
dence of any kind, positive or circumstantial, establishing a proposi-
tion affecting a crime, is sufficient when it proves it to that ex-
tent.

Now, while we are upon this subject, it may be proper to call
your attention to the fact, in addition to what I have said, that you
may take into consideration the very overt act done, if apparently
done in pursuance of the design, to show who was connected with
that understanding. You may use that overt act to show the other
circumstances. You may use it for that purpose as one item of
evidence to show the existence of the conspiracy. As I have re-
marked, two of the witnesses who were on the stand are confessed ac-
complices in this alleged crime. They say that they did certain
things. If they did, these things would make a conspiracy, and
the doing of this particular act charged. If that proposition is
true, then you are to inquire whether the other persoms charged
in the indictment were counected with it. After the first propo-
sition is established, then you must see if the other parties were
connected with it. Frcm Pierce, the witness, you have certain
facts with reference to George W. Howell that would make
him a party to this conspiracy; and if it be true that Jewett was
connected with that transaction, that he had knowledge of it,
that he permitted it to go on with that knowledge of the offense,
with benefits received directly or indirectly as a member of that
firm, that would make him a party also. If the other state
of the case was true,~—that is, that 8. R. Howell and Herbert N.
Jewett were partners, and George W. Howell, with knowledge and
as an agent, was connected with that transaction and assisted in
it, that he furnished the means as the agent representing the busi-
ness of 8. R. Howell and Herbert N. Jewett of carrying on the pur-
pose,—that would make him a party in the business also. But I
have already adverted to the facts necessary to connect the other
Howell with the transaction. Now, these witnesses, Pierce and Mott,
occupied a relation to the case different from ordinary witnesses.
They confessed they were guilty as charged in the indictment.
That would make them responsible under the law. The law lays
down a rule on that subject, as to how you should regard tes-
timony of witnesses of that character, and the proposition that the
court ig asked to give you on that subject by counsel for the defend-
ants is not the law, and the court refuses to give it. The law is
different from that, and is contained in the rule which has been
laid down by Mr. Justice Dillon in the trial of the case I have al-
ready reforred you to. That is the case with this man Pierce.
That is the case with Mott, and he stands here indicted in five or
six cases; but as to Whethel he ig indicted or not, that cuts no,
figure, except it may prove some one of the plopos1t10ns that
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he is a party to the conspiracy. The rule of law is that aec-
complices are competent witnesses, and that when sworn you should
consider their testimony, for you can convict on their testimony
when all the facts and circumstances surrounding the case go to
verify their statements. You are to consider their evidence. They
are competent witnesses, but under the legislation of congress
they may not be compelled to testify. But the testimony of con-
spirators is always to be received with extreme caution, and weighed
and scrutinized with great care, by the jury. It is just and
proper for the jury to seek for corroborating facts to bear out their
statement. It is just and proper to do it, but it is not absolutely
necessary, provided the testimony of the accomplice produces in
the minds of the jury full and complete conviction of its truth.
Now, there is one point that in my judgment needs elaboration.
It is just and proper in such cases for the jury to seek corroborat-
ing facts in material respects. You will understand that it is
always safest and best to look for corroborating facts. It is a
rule you should always apply, not to take a man’s testimony alone
in any case, but to look through the whole evidence to see whether
there are other facts in the case which corroborate that. And I
may say right here, in this connection, that all truths in this world
are in harmony; I mean all material or relevant truth. If one wit-
ness in a case is telling the truth, there are other propositions, if
you can get at them, other truths, that will corroborate what he
says; and it is by means of this fact, and of the recognition of the
fact, that these other truths frequently consist of circumstances,
that we can find the truth in a given case. I say that the testi-
mony of the principal witness upon material facts may be corrob-
orated alone by circumstances, if correctly produced.

Therefore it is prudent, it is safe, it is proper, in a case where a
man testifies, to look to other facts corroborating what he says.
The testimony of any witness is true if it produces a belief of that
character,—if it is equal in proving power to the testimony of one
eyewitness; but it is a prudential rule that all witnesses who are
confessed accomplices should be corroborated in some material part,
It is not necessary to corroborate in every part of the act, in every
part of that which goes to make up a crime in every detail, but if
he is corroborated in some material fact that is sufficient; that goes
toc show Dby the light of other evidence the truth of the state-
ment, and that is what the law means by saying he must be corrob-
orated in some material part. It must, in some particular, tend
to show the guilt or innocence of the parties outside of his evi-
dence. That corroboration may come from oral testimonyor from
documentary evidence, from letters, from writing. It may come
from evidence, or letters admitted and found to be competent evi-
dence, but you are to look to it to see that they are corroborating
facts in some particular to go to make up the accusation against
the parties charged. This is as to the testimony of accomplices.
That same witness, Pierce, was sought to be impeached, and his
testimony broken down. I give you a rule in this connection that
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bears upon the other proposition: If you should believe that he is
an accomplice, and that you cannot believe him on that ground,
if standing alone; if you believe his testimony is so supported by
other facts and circumstances as to impart verity to it, and to
make it worthy of belief,—you might believe it on that ground,
and you are not at liberty to reject his evidence because he is
an accomplice, and you are not to do so until you look through
the case to see if his evidence is corroborated. It wag sought to be
impeached by a number of witnesses; and right here let me say to
you that it is a dangerous method of impeachment to the witness
and to the cause of justice, and it often works very unjustly against
the witness. You, therefore, in ascertaining whether he has been
successfully impeached, are to ascertain, first, whether it has been
proven in a credible way that the character of that witness as
given to you was the character reflected by the opinion of
the people generally in the neighborhood where he lives. It
frequently happens that we make up our judgments by our own
feelings towards the party. There are many men in this world
who have such an opinion of themselves that they take their own
judgment, and by it compare all other judgments. Yousay that his
reputation is good or bad; but we must consider that reputation as
only the reflex of character,—the reflex of the character,—and,
in justice to men called into the courts of the country without any
idea or intimation of who is going to swear against them, it is for
you to see whether that impeachment has been successfully made
against the party. There is not a man on earth, if you catch him
nnder certain circumstances, that you cannot find some one to prove
that hig general character for truth and veracity was bad. Every
man who is a man has his enemies, and it frequently happens that
men mistake this thing for general reputation. And, again, it
opens wide the door of persomal prejudice, and it affords means
by which men can concoct and do great damage to a witness. It
is a means of attack that may be easily resorted to. Then, in ascer-
taining how far that attack has gone,—and,if made successfully, you
have a right to look through all the evidence in this case; if you
do not believe the statements of these witnesses reflect the opinions
of the people in the community, there is a failure on that ground
to impeach; if you do believe that, and they reflect it, then you are
to look to other circumstances to see whether really that was the
condition as created by the community generally,~—you have a right
to take into consideration the fact that he was the admitted trusted
employe of the defendants; and their evidence fully sustains that
fact to sucn an extent that large sums of money were paid to him,
and not a question asked as to how he disposed of it and disbursed
it. I say, if he was connected with the business of that company
in that way, you have a right to take it into consideration in this
case. Jf the impeachment has been successful, or the reflex of
the opinion, the sentiments of the people generally have been
placed before you as a jury in this case, and that the witness
stands to you in that way, then you are to look to the other
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testimony to see whether he is corroborated. If you believe other
facts so corroborate his statement as to give verity to it, you may
believe him. In a case of that kind you are to say whether his
statement is true, to look to all these facts in justice to the defend-
ants and to the witnesses. There are other rules the law gives
you for weighing the testimony of witnesses. In addition to the
ones already given, you are to take his evidence, the evidence of
the accomplice, and see whether there are other facts and circuimn-
stances outside of his statement coming from other witnesses cor-
roborating his statement. The same rule applies to the testi-
mony of Pierce and Mott. The rules of law given us say that
we are to consider the testimony of each witness as to its con-
sistency, its probability, its reasonableness. If the witness gives you
a statement that by your judgment and observation of life seems to
be probable, seems to be reasonable when comparing it with what
you have observed, seems to be consistent, is not that witness en-
titled to belief? Then you consider the question as to whether it
is borne out by other facts, in the light of the other testimony of
the case. The law says that defendants may testify; they have
a right to go on the stand and make their statements. You take
them as you take the statements of all other witnesses,—for what
they are worth. We are all pretty much alike in this matter
of self-interest. We need not set ourselves up as standards. The
best of men think they should be believed. It comes so near to
us that it takes possession of us, this thing of self-interest.
The law says that any man can go on the stand and testify.
‘When defendants go on the stand the fact is they have a motive,
a consideration. It is a severe test. Some men can stand
against it, and follow the line of truth as best they know it, but
the law considers that they may not be able to do that; and yet they
may be honest men, as the world goes, intentionally honest men,
and, for the reason that they may not be able to do it, the law
says to you, “You are to consider it in the light of their relation
to the case.”

You are to do, also, as you do with other witnesses, to see whether
it is contradicted by other reliable facts; that, if it is, then it is
weakened, as you may attach credit to the contradicting facts; and
you are to see to it also whether it is corroborated by other re-
liable facts, and, if so, it is strengthened. That is the relation the
testimony of the defendant witnesses bears to you. Look at its
consistency, its reasonableness and probability, in the light of the sur-
rounding circumstances. You may reject it upon the ground that
he is a defendant witness, or that he is contradicted by other evi-
dence. You are to take that view of the testimony of all the wit-
nesses, and look for supporting facts. If you believe, when you
apply all these rules, that it is entitled to belief, then you are to find
it true. Now, to what degree of certainty must this be established?
The same degree is required to be established as to other evidence.
You cannot demonstrate propositions growing out of human con-
duct. You can prove them so there is no conjecture to be arrayed
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against them. It sometimes is said that nothing can be proven to
a degree of certainty when it comes to that which grows out of
buman conduct connected with crime, and which is dragged to
the light of day by taking the circumstances and actions connected
with it. You cannot have it proven absolutely. The law docs
not ask you to accomplish the impossible. It asks you, as reason-
able men, to do that which reasonable, ordinary men would do,—
nothing more; nothing less. Where does this rule come from?
This rule of law comes from what reasonable men ordinarily do
in the every-day affairs of life. It is our own experience, based
upon our observation of others and our actions. We observe the
actions of men, and that the rule existing was ascertained as to the
amount of proof necessary to bring belief to the minds of the
reasonable men of the country. Evidence was necessary to bring
his mind to a conclusion that was reasonable, ascertained by look-
ing at the actions of men in the light of facts proven. Upon that
was formulated this rule that the proofs in a criminal case, before
conviction can take place by a jury, must be sufficient to establish
all the material allegations in the issue beyond a reasonable
doubt; so that reasonable men upon a matter of importance or
concern would be satisfied of its being true. 'When it is proven to
that extent, it is proven beyond a reasonable doubt. This degree
of certainty must exist in this case, and nothing more. The law
contemplates it is your moral duty to find this. Now, the counsel
for the defendants have called your attention to the question of rea-
sonable doubt in reference to this case. That must be a real and
substantial doubt, and not a mere conjecture or surmise as to the
possibility of innocence. No other doubt is entitled to a moment’s
consideration; no other is entitled to occupy your minds for a single
second.

Gentlemen, that is the degree of certainty to which this case isre-
quired to be established. 1 believe I have covered every proposi-
tion in this case necessary to be given. Gentlemen, in conclusion
there is nobody connected with the goverment in this case who
wants anything but simple justice, and I speak for myself and the
district atttorney when I say that we seek equal and exact jus-
tice. Notwithstanding this great ery about the railroad corpora-
tions, I ask you to vindicate the law. Railroads are entitled to
the same rights as others, but it sometimes looks as if attorneys
endeavor to take advantage of a jury. Intelligent men, under
their oaths, will administer equal and exact justice in all cases,
whether affecting railroads or affecting private citizens. The law
ought to be administered, and should be administered, in this way,
for the railroad companies have their interests which should be
preserved; and it is the object of the law to enforce penalties when
gtatutes or laws are violated, either by the railroad company or
private shippers. Gentlemen, you will proceed to make up your
verdict.
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JOHNSON CO. v. TIDEWATER STEEL WORKS.
(Circuit Court of Appeals, Third Circuit. June 6, 1893.)
1. PATENTS FOoR INVENTIONS—ROLIING RATLS—INVENTION.

Claim 1 of patent No. 360,036, issued March 29, 1887, to Arthur J.
Moxham, for a method of rolling side-bearing girder rails, consifing in
rolling down the metal forming the side tram in rolls provided with
passes, in one or more of which that portion of metal forming the offset
or head of the rail is subjected to elongating action, and that portion only
forming its side tram is subjected to displacing or dummy action, does not
involve patentable invention, since it was old to roll girder rails with a
dumimy action on both the head side and the tram side, and it was old, in
other forms of rails, to turn the whole lateral flow of metal to the tram
side, and the changes neccessary to accomplish this result in the rolls
used for rolling girder rails were obvious to a skilled mechanic,

2. SAME—LIMITATION OF CLAIM—INFRINGEMENT.

Liven if the claim is valid it must be limited to a process in which all
the rolls described in the specification are employed, and in the specific
form shown and desecribed, and is not infringed by a process of rolling in
which the rolling of the rails, prior to their insertion into the dummy
pass, is performed by rolls of a substantially different construction.

Appeal from the Circuit Court of the United States for the
Eastern District of Pennsylvania.

In Equity. Suit by the Johnson Company to enjoin the Tide-
water Steel Works from infringing letters patent No. 360,036,
granted March 29, 1887, to Arthur J. Moxham for a method of,
and rolls for, rolling side-bearing girder rails. In the court below
the bill was dismissed by Acheson, circuit judge. For a full state-
ment of the case, see 50 Fed. Rep. 90, for his opinion, which is
here adopted by the circuit court of appeals. Affirmed.

George J. Harding and George Harding, for appellant.
William A. Redding, (Theodore P. Matthews, on the brief,) for
appellee.

Before DALLAS, Circuit Judge, and BUTLER and WALES,
District Judges.

BUTLER, District Judge. A careful examination of the assign-
ments of error has convinced us that the decree of the circuit
court should be affirmed; and we are satisfied to rest this con-
clusion on the reasons stated in the opinion filed by that court.
To restate or enlarge upon them would be a waste of time and
labor.




