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provision either of a' constitution, treaty, or statute intended for
his benefit. It is therefore competent for a white man to waive
the treaty and statutory stipulations exempting him from the juris-
diction of the Cherokee courts; and when he enters a general ap·
pearance to an action pending in those courts, and pleads to the
merits, and there is a trial upon such plea, he thereby waives the
exemption, and submits himself to the jurisdiction of the court,
and will not afterwards be heard to contest the validity of the pro·
ceedings and judgm.ent of the Cherokee court upon the ground that
it had no jurisdiction of his person. Shutte v. Thompson, 15 Wall.
151; Shields v. Thomas, 18 How. 253; Jones v. Andrews, 10 Wall.
327; Bank v. Okely, 4 Wheat. 235; U. S. v. Rathbone, 2 Paine, 578;
Hawes, Jur. §§ 9··11; Brown, Jur. §§ 49, 50; Bostwick v. Perkins,
4 Ga. 50; In re Cooper, 93 N. Y. 507; State v. Polson, 29 Iowa, 133;
State v. Fooks, 65 Iowa, 196,452,21 N. W. Rep. 561, 773; Railway
Co. v. McBride, 141 U. S. 127, 11 Sup. Ct. Rep. 982. The conclusion
reached on this branch of the case renders it unnecessary to con-
sider the other assignments of error.
The judgment of the court below is reversed, and the cause re-

manded for a new trial.

NORTHERN PAC. R. CO. v. CONGER.
(Circuit Court of Appeal!!, Eighth Circuit. Mny 1, 1893.)

No. 205.

1. EVIDENCE-SUFFICIENCy-QUF:STION FOR JURY.
In an action for personal Injuries, "here the testimony of plalntItr's

witnesses, if bellevcl'l, is sufltcient to mako out his case, the tluestion
whether they, or defendant's witnesses, who contradicted them, are more
worthy of belief, is for the jury, and it is proper to refuse to direct a
verdict for defendant.

2. TRIAL-CONDUCT 6F COUNSEI.-REVIEW.
Where an interview between plaintiff's counsel and one of defendant's

witnesses, and the remarks of the counsel to the jury in regard thereto,
are not objected to at the trial by defendant, and the trial court takes
no notice of. the episode, it will not be considered by the reviewing court.

In Error to the Circuit Court of the United States for the District
of Minnesota. Affirmed.
Statement by CALDWELL, Circuit Judge:
This was an action at law, brought by P. F. Conger, the defendant in error,
against the Northern Pacific Railroad Company, plaintiff in error, in the
circuit court of the United States for the fifth division of the district of
Minnesota, to recover $25,000 damages, for a personal Injury, which the
plaintiff alleged he sustained through the negligence of the defendant.
There was a jury trial, and a verdict for the plaintiff for $12,000, for which

was rendered. On a motion for a new trial tlle COllrt passed an
order that unless the plaintiff remitted $3,000 from the judgment a new
trial would be granted. The plaintiff entered a remittitur for that amount,
and thereupon the motion for a new trial was overruled, and the defend-
ant sued out this writ of error.

C. D. O'Brien, J. H. Mitchell, Jr., and Tilden R. Selmes, for plain-
tiff in error.
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F. D. Larrabee, for defendant in error.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

CALDWELL, Circuit Judge, (after stating the facts as above.)
It is assigned for error that the court refused, at the request of
the defendant, at the close of all the evidence in the case, to re-
turn a verdict for the defendant. 'l'he plaintiff's evidence, if be·
lieved, was sufficient to sustain the verdict. This is not contested,
but it is said the plaintiff's witnesses were unworthy of credit, and
that their testimony was disproved by the witnesses for the defend-
ant. It was for the jury to say whether, and how far, the evi·
dence was to be believed. If, by giving credit to the plaintiff's
evidence, and discrediting the counter evidence, the plaintiff's case
was made out, the court should not have withdrawn the case from
the jury.
One of the grounds for a new trial was that the verdict of the

jury was arrived at by adding together the several sums each juror
thought the plaintiff ought to recover, and dividing the3,ggregate
sum by 12. But the allegation was not proved, and was, indeed,
disproved. It was not a quotient verdict. Moreover, the denial
of a motion for a new trial cannot be assigned for error.
An interview of the plaintiff's attorney with one of the defend-

ant's witnesses, and what he said about the interview in the course
of his argument to the jury, is made a ground of exception. The
episode was not noticed by the trial court. No objection was en-
terred, and no exception taken to anything said or done in relation
to it. The matter concerned the attorney's action, and raised a
question of professional ethics which had no relation to the case on
trial, and cannot affect its decision in this court. If it were
otherwise, and the decision of the case depended on our affirming
the propriety of the attorney's action, the judgment below would
have to be reversed. The judgment of the circuit court is affirmed.

UNITED STATES v. HOWELL et al.
(District Court, W. D. ;\Iissourl, St. Joseph Division. December 21, 1892.)

No. 15,243.
1. CONSPIRACY-VIOT,ATION OF INTERsTA'rE COMMERCE ACT-INDTCTMENT.

Where an indictment, under Rev, St. § 5440, for a conspiracy to com-
mit an offense against the United States, namely, the offense created by
section 10 of the interstate commerce law, as amended by the act of
March 2, 1889, (25 Stat. 858,) charges a conspiracy between certain lum-
ber merchants and their servants and an employe of a railroad com-
pany to procure less than the established rates by false weighing of the
lumber shipped, such weighing being done by the railroad employe, the
jury, in order to convict, must find an agreement or combination
two or more of the defendants for the purpose named, and also, as an
{)vert act, the actual false weighing of lumber by such employe.


