1000 FEDERAL REPORTER, vol. 55,

WILSON v. PILOTS’ ASS’N et al,
(District Court, E. D. South Carolina. May 16, 1893.)

PI1.0TAGE—~NEGLIGENCE—PLEADING.

In a libel for negligent pilotage, it is a sufficient allegation of negligence
to aver that the vessel was grounded by the '‘negligence of the said pilot
in the business and calling of the pilotage™ of the harbor in question,
for, fromn the nature of the case, the particulars of the negligence cannot
usually be known to the libelant, and he must judge only from the result.

In Admiralty. Libel by Samuel P. Wilson, master of the schoon-
er Kate V. Aitken, against the Pilots’ Association and others, to
recover damages resulting from negligent pilotage. On exceptions
to the libel. Overruled.

Bryan & Bryan, for libelant.
Smythe & ILee, for respondents.

SIMONTON, District Judge. The libel is brought by the master
of the schooner Aitken against a number of persons, mewbers of
an unincorporated association doing business of the pilotage of the
bar and harbor of Charleston, and also against the owners of the
tug Relief. The allegation is that the persons belonging to said
association were copartners together, engaged in and conducting
the business of pilotage on that bar and in that harbor, under ar-
ticles of agreement contained in an exhibit. That the schooner,
in February last, arrived off the port of Charleston, and was piloted
into that port, and paid the inward pilotage to said association.
That, the schooner being ready for sea, and loaded and in every
way fitted for the voyage, the association appointed one of its
members, 8. G. Bringloe, to carry said vessel to sea, and undertook
safely to convey said schooner to sea over the bar of Charleston, in
consideration of the lawful fees for said pilotage; and that the tug
Relief, in consideration of $20 to be paid therefor, contracted to tow
the vessel to sea. Then comes the allegation which is excepted
to:

“That thereupon, in pursuance of such agreement and undertaking of tfow-
age and pilotdage, the said pilot S. G. Bringloe took charge of the said
schooner about 9 A. M. on 9th March, 1893, in the harbor of Charleston, and
at the same time and place the said steam tug Relief, George Ames, master,
took the said schooner in tow by hawser leading ahead, and procecded down
the harbor of Charleston, and out Ly Swash channel, between North and
South jetty; and while so proceeding to sea, by the negligence of the said
Charleston Pilots’ Association and of the said pilot ‘in the business and call-
ing of the pilotage of the bar and harbor of Charleston,” and also by the con-
tributory negligence of ths owners, master, and crew of the said tug Relief,
and by reason also of the insufficiency of the said tug for such service of
towage, and not being staunch and strong, and every way fitted and equipped
for such undertaking of towage of such vess»l to sea, laden, over Charleston
bar, the said vessel was grounded on the north side of the said Swash chan-
nel, near the entrance to, and inside, the bar of Charleston, and driven on
the shoals, and, pounding thereon, sprung a leak, and was imbedded in the
sands in sinking, and was wrecked on the shoals and breakers to the north
of said Swash channel, where she now lies a total wreck.”
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To the libel, respondents members of the Pilots’ Association file
this exception:

“That the only allegations of negligence as to them in the said libel are
in the sixth and seventh paragraphs thereof, which charge that the Kate
V. Aitken was grounded, while proceeding to sea, by the negligence of the
Pilots’ Association and of the said 8. G. Bringloe, and that the said ground-
ing and sinking was caused by the said pilot; but that these defendants ex-
cept, because no specific facts or acts of negligence are set out or charged
to support the aforesaid allegations, which are mere conclusions of law.”

This libel is for a breach of contract. The Pilots’ Association
is composed of skilled seamen, charged exclusively with the duty
of bringing and carrying vessels into and out of the bay and harbor
of Charleston. The essence of their contract is that they will do
this safely. As breach of this contract, libelant alleges that his
vessel grounded on the north side of the channel, near the entrance
to, and inside of, the bar of Charleston. This is the cause of ac-
tion. As an aggravation of damages, and to exclude the idea of
any contributing negligence, the libel charges that this was done
by the negligence of the Pilot’s Association and the pilot “in the
business and calling of the pilotage of the bar and harbor of Charles-
ton,” and also by the contributing negligence of the tug, and by
reason of her inefficiency. The respondent asks that libelant be
more specific, and that he state wherein the negligence consisted.
The pilot is a man possessed of peculiar knowledge and of excep-
tional skill. He must not only be fully acquainted with all the
channels and their obstructions, but he must be able, in his mind’s
eye, to know where they are located, precisely.  He must also be
a skillful navigator. directing the course and controlling the sailing
of the vessel. Fcr the time he is, in this respect, in absolute control,
and is so identified with the vessel that she is responsible in rem for
his acts. The China, 7 Wall. 58.  When an accident of the kind
charged in this libel occurs, therefore, no one can tell whether it
arises from forgetfulness, or want of knowledge, or waunr of .tten-
tion, or want of skill. All these causes are concealed in his breast.
The cause cannot be ascertained with certainty. To require its
allegation in the pleadings would be to require an impossibility.
‘When, then, the libel states the facts, first, of the engagement, then
of its acceptance, then of its inception, then of its interruption, and
that this was by the negligence of the pilot in his business and call-
ing, the tug contributing, the issue is tendered to the former, and he
can meet it. 'Whether the burden is thrown on him of disproving
negligence; whether libelant must prove negligence; whether the
burden may be shifted after a certain amount of evidence has been
‘introduced; whether the fact itself speaks,—all these are questions,
not of pleading, but of evidence, and are to be made at the trial.
The charge that in failing to perform his contract the respondent
showed negligence as a pilot, or even that the cause of its non-
performance was his negligence as a pilot, must be sufficient for
respondent. He was in the performance of a sworn duty. He
knows—no one else can know—whether he fully complied with it.
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All that libelant can judge from is the result. He made a contract
to be carried to sea safely. In being carried to sea he got aground.
He alleges that it was through the negligence of the pilot, aided by
the negligence of the tug; that is to say, that these caused it, and
he did not. This seems to be enough for the purposes of pleading.
The Quickstep, 9 Wall. 670. The mere charge of negligence ‘does
not put on respondent the burden of proof. That will be developed
as the case goes on. See The Webb, 14 Wall. 414,

DONKIN et al. v. HERBST et al.
HERBST ct al. v. DONKIN et al.
(Circuit Court of Appeals, Sceond Circuit. May 23, 1893.)

1. CHARTER PARTYy—VESSEL OUTsIDE CHARTER LiMITs—MASTER, CHARTERERS
‘ AGENT — HEALTH LAWS —CHARTERERS DUTY 170 PROCURE CLEAN BILL OF
Heavrd.

'The charterer of a vessel running under a time charter from the river
Platte to the United States or the United kingdom or Eurepe made a
subcharter, which provided that the ship should go outside her charter
limits, and take a cargo from Progresso, Mexico. The charter provided
that the master, though appointed by the owner, should be under the
orders of the charterer. The ship went from Buenos Ayres, an infected
port, to Progresso, where the health officer refused her admittance. The
ship then went to Key West, where the master telegraphed the char-
terer that he could not return to Progresso without a clean bill of health
from some other place. The vessel on the same day was put in quar-
antine at Key West for 30 days. After some further telegrams, the
charterer ordered the ship to return to Progresso imnrediately. After
the vessel was ready for sea, with steam up, and anchor chain short, the
charterer telegraphed to have the papers viseed by the Spanish con-
sul, to which the master replied, *Too late,” and went to Progresse,
where he was again refused admittance, and, after much consequent
delay, the charter was terminated. The charterers declined to pay the
charter hire, averring that they had suffered damage by reason of the
master's failure to obtain the vise, and, on being sued for the charter
money, brought a cross suit to recover such damages. Held, that
the owners were under no obligation to obtain elean health papers for
Progresso, since they never authorized the ship to go there; that the
master was the charterers’ agent in respect thereto; and that the master’s
defaults, if any, did not become the faults of the oewners. 49 Fed. Rep.
379, affirmed.

2. BAME. N

It appearing also that the final refusal to permit the ship to enter at
Progresso was not due o the lack of the vise, but because she came from
an infected port, and without a clean bill of health, for which the owners
were not responsible, the charterers’ claim of damages must be dismissed,
and the ship recover her charter money. 49 Fed. Rep. 379, affirmed.

Appeal from the District Court of the United States for the
Southern District of New York,

In Admiralty. Libel by Richard 8. Donkin and others against
Robert Herbst and others to recover the charter hire of the
steamer Shadwan, and a cross libel by respondents to recover
damages for a failure of the master to obey the charterers’ orders.
There was a decree for libelants in the court below. See 49 Fed.



