
968 FEDERAL REPORTER, vol. 55.

ERHARDT, Collector, v. BALLIN et al.
(Circuit Court of Appeals, Second Circuit. May 23, 1893.)

1. CUSTOMS
In an actil11 to relOver duth's illegally exacted, where the isslie was

Whether certain articles were within the eOlllmercial designation "hemmed
handkerchiefs," defendant offe]'('d a witnpss who for years had been
engaged in the mlmufaetUl'e of cotton handkerchiefs and articles similar
to those in "qupstion, but who had never bonght or sold imported hand-
kerehiefs, or bel'11 present wlwn they were bought or sold. Held" that
IJn was nevertlwless COllllwt"nt to tpstify by what name the imported
articles in question were known at the time the tariff act was passed,
for his want 01 lll'rs<mal experience in handling the imponed guuds only
affects the weight of his testimony.

2. DAME.
Though one of the witnesses was at the time of the trial engaged in

the handkerchief business, and had been prior to 1881, it was proper
to exclude the questiun what was hlcluded in the term "hemmed hand-
kerchiefs" in 18S3, where it was shown that from 1881 to ISS:> he was
Wholly engaged in a dif[erent business.

In Error to the Circuit Court of the United States for the South-
ern District of :New York.
At Law. Action by William Ballin and others against Joel

Erhardt, as c.ollector of the port of .New York, to recover duties
paid under protest. There was judgment for plaintiffs, and de-
fendant brought error. Reversed.
Chas. D. Baker, Asst. L. S. Atty., for plaintiff in error.
Everit Brown, for defendants in error.
Before WALLACE and Circuit Judges, and

WHEELER, District Judge.

WALLACE, Circuit Judge. The plaintiff in error was defend-
ant in the court below. The suit ",vas brought against him to re-
cover duties alleged to have been illegally exacted by him, as col-
lector of the port of New York, upon the importation by the plain-
tiffs, during the year 1889, of certain cotton goods, which goods
he classified as "hemmed handkerchiefs," dutiable at 40 per cent.
ad valorem, under one of the clauses of Schedule I of the tariff
act of March 3, 1883. The plaintiffs insisted that the importations
were articles which at the date of the passage of the act were com-
mercially known as "mUfflers," and not "handkerchiefs," and as
such should have been classified under another clause of the same
schedule, as "manufactures of cotton not specially enumerated,"
and subjected to duty at only 35 per cent. ad valorem. The issue
litigated upon the trial was whether the imported articles were
"hemmed handkerchiefs," aocording to the commercial understand-
ing of the term prevailing in this country at the time of the passage
of the tariff act. The plaintiffs gave testimony to show that
they were not, but that they were always bought and sold as
"mufflers," and that they were used for neckwear only, :md that
in commercial signification the term "handkerchief" did not include
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articles other than those designed for use in wlpmg the face or
hands. To controvert this testimony the defendant offered to
prove by witnesses that articles like the importations were bought
and sold as hemmed handkerchiefs, and that the trade meaning
of the term "handkerchief" was identical with the definition of the
lexicographers, and included "a cloth to be worn about the neek;
a The testimony thus offered by the defendant was
excluded by the trial judge upon the objection of the plaintiffs
that the witnesses had not been shown competent to testify to the
matter, and he thereafter directed a verdict for the plaintiffs. The
exceptions to these rulings present the questions for consideration
upon this writ of error.
We think the testimony offered b.y the witness Hermann was

erroneously excluded. He had been a manufacturer and seller
at wholesale of handkerchiefs, including every variety of cotton
handkerchiefs, and articles similar to those in controversy, for 25
years, at the city of New York. He was asked the question: "By
what name were the articles before you [specimens of the importa-
tions of the plaintiffs] known in trade and commerce in this country
in 1883?" Being cross-examined to test his competency to answer the
question, he stated that he had never bought or sold any imported
handkerchiefs, or been present when any were bought or sold, and
that all the handkerchiefs he had sold had been, with a few ex-
ceptions, his own manufacture. Thereupon the judge sustained
the objection to the competency of the witness. It is insisted
that as the witness had shown that he did not know what name
was 6J'jyen to the artieles by importers, and was not familiar with
the import trade in the article, he was not competent to testify.
It was said in Elliott v. Swartwout, 10 Pet. 137, that the laws

inlposing- duties on the importations of goods are intended for
practical use and application by men engaged in commerce, and
hence it had become a settled rule, in the interpretation of statutes
of this description, to eonstrue the language adopted by the legis-
lature, and particnlarly in the denomination of articles, according
to the commercial understanding of the terms used. The court
observed that cong-ress applied its attention to the description of
articles as they derived their appellations in our own markets,
"in our domestic as well as our foreign traffic." Since that adjurli-
cation it has frequently been said by the courts that the commercial
designation of an article "among traders and importers," when
clearly established, fixes its character for the purposes of the tariff
laws. But we are not aware of any adjudication in which it has:
ever been declared that the commercial meaning is to be ascertained
by a resort solely to the understanding' of importers. Tariff laws
are addressed, not to importers exclusively, but to the whole com-
mercial community; to the manufacturer, the jobber, the retail
merchant, the trader of every description, as well as the importer.
The manufacturer, who sells only to the jobber, has a narrower
opportunity than the jobber to become generally familiar with the
commercial designation of the articles; but so, also, has the impor-
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tel', The jobber or wholesale merchant who buys of the manufac-
turer and the importer, and sells to the reta.iler, is engaged in trade
with all the more prominent classes of' tne :CQmmereial community.
In the case of Dieckerhoff v. RObertson,:14 Fed. Rep.1uO, it was said:
"In the case of a manufacturer who has a factory and makes goods for

himself, and puts his own name upon them, and advertises them, his expe-
rience is one-sided, because (lny one who goes to his factory goes to buy thp
goods which he himself has made; but a man· who is a buyer,. and got'S to
different importers and different manufacturers, and buys from tllem, neces-
sarily, in the transaction of that business, acquires a knowledge of g"eneral
trade designation."

The same observations apply measurably to the importer. TIl\'
witness Hermann, who had dealt with jobbers for 25 years, presum-
ably must have known what was the commercial designation among
them of the articles he had sold them. It mav be reasonably as-
sumed that the name by which they were kno",:n among this lar<Je
class of traders was the name by which they were generally desig-
nated by traders in this country. If the witness did not know
the commercial designation prevailing among importers, that
circumstance only went to the value of his testimony, and to the
weight to be given to it by the jury.
Whether a witness is shown to be qualified to testify to any mat-

ter of opinion is always a preliminary question for the judge
presiding at the trial, and his decision thereon is conclusive; un-
less it appears to have been based upon some erroneous fact of
legal principles, or not justified by the state of the evidence at the
tiruc; but, if it fairly appears upon the facts shown that the wit-
ness is competent to give an opinion, it is not for the judge to pass
upon its value, but is for the jury to determine how much weight
is to be given to it. Nunes v. Perry, 113 Mass. 274; Bedell v. Rail-
road Co., 44 N. Y. 367; Spring Co. v. Edgar, 99 U. S. 645; Slocovich
v. Insurance CO.,108 N. Y. 62, 14 N. E. Rep. 802. The witness: had a.
degree of special familiarity with the subject of the inquiry ad-
dressed to him, acquired by observation and experience, which en-
titled him to speak as an expert.
'l'he witness Leibermann had been a wholesale dealer in handker-

,chiefs in this country for about 20 years, but between the years
1881 and 1885 had gone out of the handkerchief business, and was
engaged in that of selling ladies' neckwear. He was asked, in sub-
stance, whether the term "handkerchiefs," in the sense in which it
was used in trade and commerce in this country in 1883, included
neckerchiefs, or articles other than those intended for use in wiping
the face or hands. His testimony was excluded upon the obser-
vation by the trial judge that, although he was competent to testify
as to the trade meaning of the term in 1881, he could not know how
the trade name may have changed between then and 1883. It is
undoubtedly the rule that the commereial designation of an article
obtaining at the time 'of the passage of the tariff act is the designa-
tionwhich congress is presumed to have had in mind; but this rule is
not a rule of evidence by which the proof of commercial designation
is required to be confined to the precise date of the act. A comlller-
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cial designation prevailing shortly before and shortly after the date
of the passage of a tariff act will be presumed to have been the
designation prevailing at the time. The witness was sufficiently
informed to testify as to the trade meaning of the terms in ques-
tion during a period of several years prior and subsequent to the
date of the act. If he had been asked to give his opinion as to its
meaning at those times, we entertain no doubt that he would have
been entitled to do so. But this was not the question asked him.
He was asked to state what the meaning was at a specific time,
when, as he had already stated, he did not know what its mean-
ing was at that time. In the form in which the question was put,
we think it was objectionable, and the ruling of the trial judge
was correct.
It is apparent that the court directed a verdict for the plain-

tiffs because there was no evidence to controvert the testimony
introduced by them showing that the importations were com-
mercially known in this country, at the date af the tariff act, as
"mufflers," and not as "hemmed handkerchiefs." Thus, the ex-
clusion of the evidence offered by the defendant, which, if it had
been received, would have met the evidence introduced by the
plaintiffs, and presented a question of fact for the jury, was fatal
to the defense. As the exclusion was erroneous, the ruling must
lead to a reversal of the judgment. The judgment is reversed.

SAYRE v. SCOTT.

(Circuit Court of Appeals, Third Circuit. l\fay 23, 180R)

1. PATENTS FOR IKVENTTONS-INFRTNGEMENT-FnUI1' P,\RERS.
In letters plltent No. 232,371, gTanted September 21, 1880, to Robert

P. Rt::ott, for an improvem,ent in fruit parers, the first claim was for
"the rotatinl{ knife, H, having a continuous cutting edge,
in combination with mechanism for operating the same." Held, that "a
continuous cutting edge" herein means an edge continuous in action, or
which continuously cuts; and hence a device, otherwise an infringement,
is not saved from infringement by the fact that its cutting edge has in
it a nick or notch.

2. SAME-VAUDITy-PRIOR STATE OF AR1',
This patent, which covers a device wherein the plane of the cutting edge

of the knife :s perpendicular to the spherical surface of the fruit to 00
pared, and which in consequence completely and satisfactorily pares
the fruit in all parts, and of whlltever shape, is not anticipated by
patent No. 114,867, issued May 16, 1871, to the same party, fOl' a device
in which the. knife was a disk, with the plane of its cutting edge tangent
to the surfaCe Of the fruit, which was imperfect in its operation. and the
result accomplished.

Appeal from the Circuit Court of the United States for the Dis-
trict of New Jersey.
In Equity. Suit by Robert P. Scott against Louis A. Sayre for

the alleged infringement of complainant's patent. There was a
decree for complainant, and defendant appeals. Affirmed.


