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insist llpon anything that the. gives him, and can the fact that he
might have maqe another chargeon another account be pleaded as a defense
to a legal charge on the one account? While it is true that the gqvernment
ougAt not to pay any more fees than congress has determined that it should
pay, yet I think an officer mayavall himself of everything the stahite gives
him" and that, where. there are two charges possible, he is not b01llJ.d to take
the· least valuable." Id. ,195, 196.

In view of these decisions, and of the present ruling at the de-
partment, which really removes '311 controversy upon this item be-
tween the pail'ties here, (for, except in this single ins.tance, there
has been no such action taken by the accounting officers upon
petitioner's accounts, as the record of this cas.e shows,) and of the
unquestioned uniformity of decision for 40 years at the treasury,
with an exception of but one comptroller, adhered to only during
a portion of his official term, and of the earlier rulings made contem-
poraneously with the original act of 1853, and for so long follOlWed al-
most without interruption, (U. S. v. McDermott, 140 U. S. 151, 154, 11
Sup. Ct. Rep. 746,) as well as upon principle, and a proper construction
of the statute, our holding is that, the clerk having legally charged his
per diem fees for attendance upon one court, the comptroller has no
authorrity, under the statute, to disallow them, no matter for what
purpose, nor whether, by any further aotion, he at the same time
allows like per diems for attendanoe in the other court, in which
they we1'e not claimed, noll' pl'oven in accordance with the s.tatute,
nor at all, nor approved by any court. Rev. St. § 846; Act Feb.
22, 1875, (18 Stat. 333; 1 Supp. Rev. St., 2d Ed., p. 65.) The comp-
troller did not claim to have the power, arbitrarily, to simply dis-
allow these fees; but he went further, and arbitrarily allowed a
like amount, not claimed nor proven, nor passed upon by the court.
Both actions were erroneous, beyond question, and the amount, in
this regard, claimed by petitioner, is allowed him, accordingly.
Therefore, let a judgment be entered for the petitioner in this cause,
for the amOl;mt to which he is entitled under this opinion, and for
costs. .
Decree accordingly.

PULLMAN'S PALACE-CAR CO. v. HARKIl'IS.
(CirCUit Court ofAppeals, Third Circuit. May 25, 1893.)

No.5.
1. JURY-('HALI.ENGES TO AnRAv.

In a federal court it constitutes no ground of challenge to the array of
jurors that three of the persons namecl in the venir'e had died after their
names were placed in the Wheel, and before the time of the drawing.

2. EXPERT EVIDENCE-DANGEROUS MAClHNERY.
In ari· action to recover damllges for a death caused by being caught in

a small,rapidly revolving shaft while deceased waS working near it, there
being no evidence that he saw it, there was no error in admitting evidence
of experts that revolving shafting is dangerous machinery, the danger
being latent.

3. WITNESS-ExAM1NATION.
. In an action for damages for a dellth caused by unguarded machinery,
where a witness for plaintiff is asked, on cross examination, if it occurred
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to him at the time that there was danger about the work, to which he
answers in the affirmative, there is no error in permitting him, on redirect
examination, to be asked wherein the danger consisted.

4. MAS'l'EU AND SERYANT-DANGEROT.:S MACHINEHy-FELLOW f'EHV,\NTS.
'Where a workman is killed by being caught in an unprotected revolving

shaft, of whose dangers he is ignorant, the liability of the employer is
not dependent upon whether he moved against it or was
pushed against it by the shoving forward of a timber, which he and other
workmen were lifting into place.

6.
In such case it is within the sound discretion of a federal com1: to say ih

its charge to the jury that it is beyond reasonable doubt that, if the shaft
had been boxed over, guarded with boards, or stopped while deceased was
working there, the accident would not have happened.

6. SAME--DuTY OF MASTEH.
In such case it is not error to charge that "a servant knowing the fact

of machinery being in motion close by the place where he is working may
be entirely ignorant of the risk he would incur by falling against or corning
in eontact with it. In such case it is the duty of the master not only to
exercise due care, but good faith, towards the servant, and to inform
him of the risks he undel1:akes."

7. SAME.
\Vhere the proximate cause of a servant's death was unprotected ma-

chinery, of whose dangers he was ignorant, it was not error to refuse a
charge that, if death resulted from the negligence of a certain fellow
servant, with whom he was working, there could be no reeovery, and
to charge instead that it was the special and untransferable duty of
the master to take reasonable precautions in protecting its servants from
dangerous machinery.

8. TRIAL-INSTRUCTIONS-FEDERAL COURTS.
It is a settled rule in the federal courts that it is not error for the judge

to express his opinion on the facts when the matters of fact are ultimately
submitted to the jury, and the rules of law are properly stated.

In Error to the Circuit Court of the United States for the Dis-
trict of Delaware.
At Law. Action to recover damages for personal injuries result-

ing in death. There was a verdict for plaintiff for .$7l11lO, awl
a motion for a new trial was denied. 52 Fed. Rep. 724. De-
fendant brings error. Affirmed.
Allan McCulloh and Geo. H. Bates, for plaintiff in error.
Levi C. Bird, (A. E. Sanborn, on the brief,) for defendant in error..
Before ACHESON, Circuit Judge, and BUTLER, District Judge.

ACHESON, Circuit Judge. This was a suit by Mrs. :!Ilaggie
Harkins against Pullman's Palace-Car Company for the recoveIJ"
of damages for the death, alleged to have been occasioned by
the defendant's negligence, of her husband, Michael Harkins, Who;
while in the employ of the defendant at its works in the C'ity Of
'Vllmington, Del., on the morning of January 8, 1891, was caught
by a rapidly revolving shaft, and killed. The action was brought
under a statute of Delaware in a state court, but was removed by
the defendant into the United States circuit court. Harkins, wb-o
was about thirty years of age, and by occupation was a <;0111"
mon laborer, inexperienced in the use and operation of machiners;
went into the employ of the defendant seven or eight days before
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He was first set to polishing with pumice stone the
extel'ior of cars, and continued at. that work until the morning
of January 8th, when he was taken to wake one of a crew of seven
men, who were engaged,. under the .directions of William Roach,
a carpenter and a foreman in. the defendant's employ, in raising
heavy, joiSts twenty feet long, which were to be used in the con-
struction ofa new second-story floor,riudvlacing them in position
on the top of a plate about eighteen feet above the ground floor
of the building in which they were w.orking. This plate rested
against the inside wall of the building. At the distance of about
four feet from the bottom of the plate, and· abollt two feet from
the side of the building; was a girder running parallel with the
plate, with a bar of railroad iron fastened lengthwise on the top
of it. About three feet from tlle· top of the girder and between
it and the bottom of the plate, was a revolving iron shaft one
and one-half inches in.diameter.·· This shaft was parallel with
the plate and girder, and distant {.rom the bottom of the plate
about ten inches. It was used to communicate power to five
sewing machines in an upper room.· The end· of the shaft pro-
jected from the pulley which operated it about three or four f('eL
A ladder had been placed against the girder at a distance of about
five feet from the end of the shaft, and to the right of it. The
company's head carpenter. had put the men under the charge of
Roach, and Harkins and the others were assigned their places
by Roach,. and acted under his orders. The accident about to be
mentioned. happened whUe the first joist was being put in place
on the sidie of the building where the shafting was. A rope was
tied around each end of the joist, and, the other end having been
pulled up, Roach ascended the ladder followed by Harkins, and
they took their stand on the bar of railroad iron, and, with their
backs resting against the side of the building, they pulled up by
means .of the rope their end of the joist. They then turned around
their faces to the plate and proceeded to lift the end of the
joist to the top of the plate with their hands and shoulders. In
doing this they stood on the bar of railroad iron on the top of
the girder,between the ladder and the revolving shaft, the two
men close together, one on either side of the joist, Harkins beIng
next the shaft, and in close proximity to the end of it. Theshaft
was revolving at the rate of 170 revolutions a minute. After
placing the end of the joist on the top of the plate it was found
necessary to shift it· around a piece of studdIng, and move it
several inches more to the left, towards the shaft; and in mak-
ing this change Harkins' clothing was caught by the shaft, and
he was thrown against the bottom of the plate, between which
and the shaft his body became wedged. He received injuries which
resulted in his death in a few moments.
There was no covering or guard of any kind placed at the end

of the shaft. It did not, appear that any caution was given
to Harkins in respect to the shafting. Roach testified that he
gave him no warning, and heard none given to him. Roach further
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testified: "I do not believe the man saw the shafting at the time
he was caught. He might have seen it before. But at the time
I do not think the man did, because his attention was drawn to
Homething else,-drawn. to putting this around the studding."
There was no eYidence tending to show that Harkins' attention
had ever been c.:alled to the shafting; nor did it appear that during
the short time he had been in the defendant's employ he had
worked near to the shafting, or had any occasion to notice it.
It was 16 or 17 feet above the floor, off to the side of the building,
and was not used in connection with the work done in that shop.
At the time of the accident tinsmiths were working nearly un-
der the shaft, and there was hammering on trucks, and other
noises occurring' in the shop. 1'he facts, as above narrated, ap-
peared by the uncontradicted evidence. The assignments of error
are 31 in number. ,\Ye will specially notice such of them as were
here urged.
'rhe first assignment is to the refusal of the court to sustain

the challenge to the array of jurors made by the defendant on the
ground that before the venire issued three of the per'sons named
therein had died. It did not, however, appear that in the filling
of the wheel or in drawing the names of jurors therefrom there
was any want of compliance with the provisions of the act of
congress. The rule of court has not been furnished us. Presum-
ably its terms were fulfilled. 1'he act of congress does not fix the
number of the panel of jurors to be summoned for the trial of
civil causes. The mere fact, then, that three of the persons whose
names had been placed in the wheel afterwards die before their
Barnes were drawn therefrom was not good ground of challenge
to the array. Foust v. Com., 33 Pa. 8t. 338. Perhaps, for cause
:-;hown, the court might have issued a special venire, returnable
forthwith, to fill up the panel; but this was not asked.
Assignments third and fourth and from the sixth to the eleventh,

inclusive, raise the question whether the testimony of expert wit-
nesses that revolving shafting is dangerous machinery was ad-
missible. Upon a careful consideration of this record we are en-
tirely satisfied that the tes,timony was properly received. Re-
volving shafting, it appears, is attended with peculiar and latent
danger. It seizes with fatal result the clothing of any person who
unconsciously or incautiously comes in contact with it. Usually
it is noiseless. 1'0 an inexperienced person the motion of a rapid-
ly revolving shaft one and one-half inches in diameter would not
be observable unless he should happen to notice the pulley con-
nected with it. One of the witnesses, an experienced machinist,
speaks of revolving shafting as "a very harmless looking thing to
an ignorant man." These facts are not of common observation and
knowledge. We think, then, that upon the question of the pe-
culiarly dangerous character of this particular species of machinery,
the case belongs to that class in which persons having special knowl-
edge, experience, and judgment may give their opinions. Ogden
v. Parsons, 23 How. 167; Transportation Line v. Hope, 95 U. S.
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297; Spring Co. v. Edgar, 99 U, S. 645; Insurance Co. v. Smith,
124 U. 405,8 Sup. Ct. Rep. 534; Lewis v. Seifert, 116 Pa. St. 628,
11 At!. Rep. 514; Huizega v. Lumber Co., 51 Mich. 272, 16 N. W.
Rep. 643; Railway Co. v. Frawley, 110 Ind. 18,9 N. E. Rep. 594.
The assignments last enumerated embrace questions which elicited

from the witnesses their opinion upon some other points, but the
record does not show that any objection was made to those ques-
tions or exception taken to the answers. The general objection
noted does not cover those matters, and therefore we are no;:' at
liberty to consider them.
'l'he fifth assignment is as follows:
"That in the redirect examination of Joseph Farrell, a witness called on

behalf of the plaintiff, the court erred in admitting the ·following evidence:
'QllPstion. You were asked about this being a place of danger. In reply to
that I will ask you if, in your opinion, it was a place of dangcr. (Objected
to by counsel for the defendant. Objcetion overruled. gxception noted for
defendant.) Q. State to thp jury what constitutC'd the danger of that place.
AnsweI'. It W:lS an open Ilulley; nothing to cover it; very close to the side
of the builrting; and the man could not he'lp being caught the way he was
wot'king then>.''' .

Now, it will be perceived that the first of these questions was
not answered at all, and, if the objection can be regarded as em-
bracing the second, we think that question wa.s properly allowed,
because, on the cross-examination of this witness, he had been
asked, "Did it occur to you at the time that there was danger
about that job that he was engaged in'?" to which the witness an-
swered, "There was danger." The defendant having thus opened up
the subject, it was not error to permit the plaintiff, on the re-exam-
ination of the witness, to inquire in what the danger consisted.
The assignments from the twelfth to the eighteenth, inclusive,

are to portions of the charge of the court, and may be treated to-
gether. In considering them and the assignments which follow,
we must bear in mind that, as to all the material facts of the case,
there was no conflict of evidence. It was clearly proved that when
Harkins "went into the employment of the defendant he was ig-
norant of and unfamiliar with the use and operation of machinery i"
and, in view of the indisputable facts, we cannot say that there was
anything objectionable in the following statement: "It does not
satisfactorily appear from the proof that, even if the revolving shaft
was as noisy as the defendant's witnesses testified, Harkins could
have distinguished its noise from the numerous other sounds which
filled the building. He had been in the establishment only a few
days. Everything around him was new and unfamiliar, and he
was presumably as ignorant as a child of the uses and dangers of
the revolving shaft." That "the work Harkins was doing at the
time of his death was that of a carpenter, but it can be done by
a laborer," was testified by Roach without contradiction. The
statement that Harkins "involuntarilv and unconsciously moved
against the shafting" was substantiahy correct, even if he was
pushed against it, as Roach thinks, by the workmen who were
at the other end of the joist assisting in handling it, and who were
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ordered by Roach to shove it forward when he had got his end
around the studding. And most certainly, if Harkins was thus
shoved against the shaft, the defendant's responsibility for the
catastrophe was not lessened. The evidence quite justified the
statement: "But all the witnesses agree in the opinion that shaft-
ing, when in motion, is very dangerous, and that it should be boxed
or covered or protected in some manner when in a place where
persons are liable to come into contact with it." Nor do we find
any just ground for reversal in the following comments of the
judge:
"Exactly what was the immediate cause of his being thrown agninst the

shaft,--wh€'ther by a slip of the foot on the rail or by his moving sidewa3's
towards the shnft, 01' by the pushing of Bouch against the other side with
the joist,-it is idle to slJeculate, but it is reasonably certain that if he had
known or had been warned of the fatal dang'er of coming in contact with that
piece of machinery he would have taken care to avoid the risk of doing so;
mHl it is beyond reasonahle doubt that if the shaft had been boxed over,
guarded with boards, or had been stopped while Hoach and Harkins were
working there, this accident would not have happened."

These observations were pertinent, and within the sound dis-
cretion of the trial judge,
'l'he nineteenth assignment is as follows: That the court erred

in charging the jury:
"The se1'vant, knowing the fact of machinery bl'ing in motion closl' by the

]Ilu('(' wlwr(' he is worldng, may be entirely ignorant of the risk h,! would in-
cur by falling against or coming in contact with it. In such a case it is the
duty of the master not only to exercise due care, but good faith, towardB
11w servant, and to inform him of the risks he umlertakes."

vVith reference to the facts of this particular case this instruc-
tion was nnobjectionable. Paulmier v. Railroad Co., 34 :No J. Law,
151; Railway Co. v. Frawley, 110 Ind. 18, 25, !) E. Rep. 594.
'l'he twentieth and twenty-first assignments are to portions of

the following extract from the charge:
"Applying the law to Hw facts of the prespnt case as they h:we been deveI-

lJy the testimony, you will first cOll>lider the qnestion whether the de-
fpmIaut was guilty of negligence in ordering Harkins into a situatil'n, to him
of unlmown peril, hut which was known to the defend:mt, and which could'
pasHy have been guarded against by the of ordinary care :11:1d'
prudence on thp part of the defendant, either by giving special irstmcticms
10 Harkin>:. or by fencing off the end of the shaft near which be v,as work-
ing. immediately before the accident, or by stopping it. It is concpded that
unprotected shafting', when in motion, is dangerous, and there was testi-
mO!ly before you to show that it was customary and usual to box, cover, or
fence (Iff this class of machinery, including liywheels and cogwheels, when
in a "ituation where workmen or others pas>ling in close proximity to them
may be caught. You will consider, also, whether, in the absence of such
visible guards as llave bpen mentionpd, tlw omission to stop the operatioll!of
the shaft while Harkins was working neal' it does not con'ltitllte neg-
ligence. That Harkins was ordered to a place of unusual and imminent peril
to an ignorant and inexperiencoo Ulan is clearly illustr11ted by tIle suddml
manner ef his death. Had he known of lmd appreciated the dangel', it
might be said that he assumed the risk by going up the ladder, when ordered
to do so by Hoach, anfl taking his station near to the end of the shaft. In
that case, with full knowledge of the possibilities, and with the instinct of self-
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.preset·vation common to human nature,' lie might ltave av()id\ld the accident;
but hi:!! of and inexpeJ.1:ieuced in, the use of, machinery and of its
d::ngers, and on that account was 'ali the more enfitled 'to the pl'otection and
care of the defendant. That Roach did not give him warning does not excuse
the defendant, for the duty of the master to protect IUs ;servant under such
cirCulllstances cannot be assil,,'Iled to another. A single board or scantling
hailed up between the plate and the girder at the end. of the shaft would
have protected Harkins. The throwing off of the beltfol' a few minutes
would have stopped the motion of the shaft, and would have affordc(I him
equal security."

Much of what we have already said is applicable to these instruc-
tions. There was, we repeat, no conflict of testimony as to the
controlling facts of the case. The particular statements of fact
contained in the portion of the charge just quoted are, we think,
fairly sustained by the proofs. If it were not expressly conceded
that shafting in motion is dangerous, there was no evidence to
counteract the positive testimony to that effect. It is the settled
doctrine that in the courts of the United States it is not reversi-
ble error in the judge to express his own opinion on the facts if
the 'rules of law are correctly laid down, and all matters of fact
are ultimately submitted to the jury. Rucker v. Wheeler, 127 U.,
S. 85, 8 Sup. Ct. Rep. 1142; Doyle v. Railway Co., 147 U. S. 413, 13
Sup. Ct. Rep. 333. Now, looking at the whole charge, we think
the portions complained of were no more than expressions of the
opinion of the trial judge, and did not amount to binding instruc-
tions. Moreover, upon the uncontradicted evidence, it is very
difficult for us to see how reasonable men could differ upon the
question of the defendant's negligence in putting Harkins, without
warning, into the position of undoubted danger in which he lost
his life. But the judge did not withdraw the question from thl'
jury. He distinctly submitted to the jury the question of the de-
fendant's negligence, and also the question of the alleged negligence
of Harkins. The concluding words of the charge were these:
"Yon will 4ave to consider the question of negligence. It is one of fact,

.and should', be considered by you under the instructions of the court on the
law applicable to the partie-ular circumstances of this case. Almost every
,case of this)l:ind varies in its facts. We have endeavoroo to state as briefly
ns we could the points of law which should govern you in making up your ver-
dict. If, on due deliberation, you shall find that the deil'endant was guilty of
negligence, \Uld that Michael Harkins! the deceased, was not guilty of con-
tributory 'at and before his death, then your verdict will be for
the plaintiff.. *.* * If you find that'the defendant was not guilty of
negligence, or that, if so guilty, Harkins was also guilty of contributory neg-
lig'ence, or that his death was caused by the negligence of a fellow servant,
then, of course, Y,oumust returu a verdict for the de1'endant."

The twenty-second,. twenty-fifth, and twenty-sixth assignments
relate to the supposed negligence of Roach,. and the instructions
of the court thereto. . The defendant, in its third point,
asked the to churge"that, if the jury believe that the ac-
cident was"caused or contributed to! by the negligence of William
Roach, who was working with Harkins at the time of his death.
the said'Roach was a fellow servant of Harkins, and the plaintiff
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cannot recover;" and in its fifth point prayed the following ill"
strudion: "That if the jury from the evidence believe that the
death of Harkins was caused by any negligence on the part of
Roach, it was from the negligence of a fellow servant, and the
plaintiff cannot recover."
'fhe portion of the general charge complained of in the twenty-

second assignment evidently was called forth by these requests,
and what the court there said upon the subject of negligence had
relation to the respective duties of Roach and the defendant. If
there was an apparent assumption of negligence on the part of the
defendant, it was in a fair discussion of the defendant's theory of
negligence. It was not unqualifiedly affirmed. We quote this
portion of the charge:
"On behalf of the defendant it is claimed that, if Harkins' death was caused

by the negligence of his fellow servant, Roach, the plaintiff cannot recover.
As a general proposition, and under ordinary circumstances, this would be
true; but in the present case the direct and proximate cause of Harkins'
death was the uncovered and rapidly revolving shaft, of the danger of which
he had no knowledge. It was the duty of the defendant to tal{e reasonable
precautions in: proteCting its servants from the danger of exposed machinery.
This duty was the special and untransferable duty of the defendant, and the
omission to fence off the end of the shafting, or to stop its motion, was the
negligence of the defendant, and not the negligence of Roach. It does not ap-
pear that Roach had any authority to stop the shaft or to fence off the end
of it. He was a carpenter, and, as far as the evidence shows, had nothiJlg
to do with this particular piece of machinery."

These instructions were repeated substantially in the specific
answers to the defendant's third and fifth points. We find no
error therein,. nor in the refusal of the court to affirm those points
without qualification.
In Hough v. Railway Co., 100 U. S. 213, where a locomotive engi-

neer in the defendant's employ was killed in consequence of de-
fects in the engine, owing to the negligence of the company's mas-
ter mechanic and foreman, the former of whom had exclusive man-
agement of the motive power of the company, and the latter the
control of the engineers in assigning them to duty, it was held that
the defendant was liable. While recognizing the rule exempting
the common master from liability to a servant for injuries caused
by a felloW' servant, the court states that to the rule there are
well-defined exceptions, one of which arises from the obligation of
the master not to expose the servants, when conducting his busi-
ness, to perils or hazards against which they may be guarded by
proper diligence on his part. The like ruling was made in Railroad
Co. v. Herbert, 116 U. S. 642, 647, 6 Sup. Ct. Rep. 590; and, speaking
of the responsibility of the master to his servant, the court said:
"Indeed, no duty required of him for the safety and protection of
his servants can be transferred, so as to exonerate him from such
liability." In the very latest decision of the United States su-
preme court upon the general subject,-Railroad Co. v. Baugh, 13
Sup. Ct. Rep. 914,-which, against the trend of some former cases,
holds that a fireman on a locomotive engine is a fellow servant with
the engineer, we find this emphatic language in respect to the duty
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Qf the'master to pl'()vide a safe place for the servant when in the
·perfGrmance of his work:
[ "Again, a master employing a senant impliedly engages with him that the
,place: in which he is to work, and the tools or machinery ,with which he is to
work or by which he is to be surroUlHled, shall b(' reasonably safe. It is tho
master who is to provide the place and the tools and the m:whinery, and
when he employs one to enter into his service he impliedly says to him that
there is no other danger in· the place, the tools, and the machiner;r than such as
is obvious and neCeSSlll'Y. Of course, some places of work and some kinds of
machinery are more dangerous than others, but. that is something which inheres
in the thing itself, which is a mnttPl' of necessity, MId cannot be obviated.
But within such limits the master who provides the place, the tools, and
+he machinery owcs a positive duty to his elllllloye in respect thereto. That
positive duty does not g'o to the extent of a guaranty of safety, but it does re-
quire that reHsonable precautions be taken to secure safety, and it matteI'S
not to the whom that safety is or the reasonable pre-
cautious therefor taken. He has a right to look to the master for the dis-
charg'(' of that duty, and if the master, instead of dicharging it himself, sees
fit to have it attcnded to by others, that does not change the measure of ob-
'ligation to the employe, or the latter's right to insist that reasonable pre-
caution shall be t..'lken to secure safety in these l'l'Spects."

These principles prevail in the courts of Delaware and Pennsyl-
vania. Foster Y. Pusey, (Del. Super.) 14 At!. Rep. 545, 547; Trainor
v. Railroad Co., 137 Pa. St. 148, 20 Atl. Rep. 632.
But, again, where a servant reeeives an injury, occasioned in part

by the negligence of his master and in part by that of a fellow serv-
ant, the master is liable. Railway Co. v. Cummings, 106 U. S.
700, 1 Sup. Ct. Rep. 493; Paulmier v. Hailroad Co., supra. We
think Roach occupied the position of vice principal, but, even if he
was a mere fellow servant with Harkins, and guilty of, negligence,
the defendant could not escape the consequence of its own negli-
gence.
The twenty-ninth, thirtieth, and thirty-first assignments relate

to the instructions of the court in answer to the defendant's requests
upon the question of the supposed negligence of Harkins. With-
out quoting those instructions, we. content ourselves with stating
that we think they are entirely free from errol', especially in view
of the final instruction of the court in the general charge. But
,we must add, that we can discover nothing in this record which
would sustilin a finding that Harkins was guilty of contributory
negligence.
The judgment of the circuit court is affirmed.

NORTHERN PAC. R. CO. v. PE'rI<)HSON et a1, (two cases.)

(Circuit Court of Appeals, Eighth Circuit May 1, 1893.)
Nos. 198, 199.

RAILROAD .cOMPANIES-ACCIDENTS AT CROSSINGS-EVIDENCE.
. Plaintiffs, ri<Jing in a wagon immediately in the rear of another wngon
driven by a boy of 15, were approaching a railroad crossing, with whoS(,
surroundings they were unfamiliar, on a dark night The wagons were
stopped at a point which was some 85 teet from the track, with whose


