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materially beyond the offer as to show that Kennedy had pre-
viously entered upon such transactions, or that he had entered
upon this particular transaction with the bank's knowledge, or
under circumstances from which such knowledge can properly
inferred, then in my judgment a valid defense will be established ;
but not otherwise-unless, of course it shall then appear that the
'bank did not receive the note in good faith, for value. I have
assumed that the defendants were faultless in executing the note.
Whether the purpose avowed by Kennedy should not have warned
them against executing it, has not been considered.

MUBgR et al. v. et al.

(Circuit Court, E. D. Louisiana. May 26, 1893.)

No. 12,142.

Al'TACHlIENT-PmORITY OF LIEII'S-CI.AJlr OF PROVISIONAL SYNDIC.
'Vhere, after the levy of an attachment in a federal court, defendants
are adjudicated insolvents, and a provisional syndic is appointed, but the
attadullent suit goes to trial on tlw answer of defendants, without any
intervelltion by the syndic until after judgment is rendered sustaining
thl' attachment, and for the debt on which it was founded, the right of
the attaching' creditors to the fund realizpd froUl the sale cannot be de-
feated by the syndic, although the same would have been paid to him if
he had intervened at the proper time.

At La,w. Action commenced bv attachment by MuseI' Bros.
against H. Kern & Son. '1'11e1'e was a judgment sustaining the at-
tachment, and awarding plaintitIs the amount of their claim. '1'he
cruse is now heard on the claim of the provisi,onal syndic of the de-
fendants that the money realized from the attachment sale should be
paid to him.
R. G. Dugue, for plaintiffs.
BaJne, Denegre & Denegre, for E. S. J affray & Co. and Siegfried

& Bmndenstein.
Girault Farrar, for provisional s.yndic of H. Kern & Son.

BILLINGS, District Judge. This cause is submitted for the
court to determine to whom a fund shall be paid. E. S. Jaffray ,&
Co. and Siegfried & Brandenstein, who had seized under the judg-
ments and writs of fieri facias, and }luser Bros., who had attached,
and the syndic, T. C. Sachse, provisional of the defendants, are
the contesting pal'ties. The right of the creditors who made a
seizure under the writs of fieri facias having already been adjudged
by p,revious decree to outrank the syndic and MuseI' Bros., and the
fund to the extent of $5,350.34 ha,ing been awarded to them, the
issue now remains to be decided be1:,ween MuseI' Bros. and the said
syndic as to which has the rightto the balance of said fund.
The court finds the following facts in this case, a jury having

been waived: This suit was oommenced on November 10, 1892
writ of attachment issued, and a levy was made under it oIl
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the same day. On Deeember 8, 1892, 'the defendants H. Kern &
Son, upon their own petition, were adjudicated insolvents, and on
December 9, 1892, at the instance of certain creditors, the syndic,
T. C. Sachse, was appointed IH'oyisional syndic; the appointment
of made the preceding day, ha,ing been revoked.
An answer was filed by the defendants, being 11 general denial, on
December 1, 1892. On December 17th the case, haying been
regularly fixed for trial, was tried by jury, and a yerdict rendered
whereby the plaintiff had a jud/-,'1llent for $2,734.81. 'l'he verdict
maintained the lien and privilege of the attachment. On Decem-
ber 20, 1892, Victor Mauben'et, claiming to be a proyisional syndic,
filed a petition averring the adjudication of the defendants as in-
solvents, and the acceptance of their surrender by the proper court,
and prayed for' a dissolution of the attachment. On the same day
a rule was taken for a new trial by the defendants and bv Shwartz
& Sons, garnishees, who set up for the first time the insolYency
proceedings. These applications, the rule, and the petition were
refused, it appearing that )lauberret had been superseded by
Sachse, and Sachse did not appear. The motion for a new trial
on the part of the defendants and interveners was refused on the
ground that they were pre,sent with their counsel when their case
was tried, and gaye no reason whatever for not appearing in the
cause in due time. The syndic who claims the balance was ap-
pointed on December 9th, and made his appearance in this court
for the first time after the dose of the term at which the judgment
was rendered, in response to the rule of the interveners, which was
taken, upon a consensus, for the court to direct. the disposition of
this fund.
It appears, therefore, that the question is whether the plaintiffs,

MuseI' BrO'S., or the syndic, is the party entitUed to the balance of
this fund. There can be no doubt that upon the acceptance by the
pToper tribunal of the surrender of Kern & Son and the appoint-
ment of a syndic, and the appearance of the syndic in this court
and his making the proper plea, the attachment would have been
dissolved; but there was no such appearance, no such plea was ftled;
in fact, the present syndic did not appear here untH the 13th of
May, 1893, and not until after a judh'1nent had been rendered in
fayor of the plaintiffs, maintaining their attachment. That judg-
ment was signed on March 20, 1893, and was for the sum of
$2,734.81, with legal interest, and contained the following elause
with reference to the attachment:
"It is fmtller ordpred. adjudlSed, and decreed that the writ of attachment
here be, and the same is hereby, maintained; that the amount of the judg-
mr>rt herein rendered be paid out of the pr'operly attacheu, or its proceerls,
with privilege and with preference over all other presents."

The question of law arising upon these facts thus found is whether
that judgment cuts the syndic ofI from asserting a right which he
otherwise would have had. It is to be observed that the court
that rendered this judgment had jurisdiction of a cause and of the
parties, and the money subsequently paid into the registry of the
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court had been reached by its process of attachment and garnish·
ment. Under these circumstances, a judgment was rendered with-
out any plea having been filed, either by the defendants or the in.
terveners or the syndic, suggesting the insolvency.
It seems to me that the autihorities upon tills question show that

this judgment is conclusive. The leading case is that of Eyster v..
Gaff, 91 U. S. 521. In that case a suit to foreclose a mortgage
had 'been commenced in a state court of competent jurisdiction,.
and while the suit was pending, and before final decree, the defend-
ant and mortgagor was adjudged a bankrupt, and his assignee was
appointed. The assignee made no appearance in the cause previous
to the judgment, the cause proceeded to a judgment, and there was
a sale of the property under a decree of foreclosure. The question:
was as to the validity of that sale. The court say:
"If thpr(' waR any reason for int('rposing, the assignee could have hll.d him-

llelf substituted for the bankrupt, or made a defendant on petition. If he
chose to l('t the suit proceed without such defense, he stands as any otllel'
person would on whom the title had fallen since the suit was commenced.* * >I< The court in the case before us had acquired jurisdiction of the par-
til'S and of the subject-matter of the suit. It was competent to administer
full jm,tice, and was proceeding, according to fue law governing such a suit,
to do so. It could not take jUdicial notice of the proceedings in bankruptcy
in llllother COill't, however 8criolisly tllCy might have affected the rights of
parties to the suit already pending. It was the duty of that court to proceed
to a decree as between fue parties before it, until by some proper pleadings
in the case it was informed of the changed relations of any of those par-
ties to the subject-matter of fue suit."

In 'Miller v. Marigny, 10 La. Ann. 338, the court held:
"Vi'here fue creditor of an insolvent who has been placed upon the bilan,

and duly notified thereof, afterwards sues fue insolvent fo,r the same debt,
and obtains a judgment by default, which he regularly confirms. it ill inad-
missible to say fuat such judgment is absolutely null and void. The insolvent,
when cited, should have pleaded his cessio bOnOlllID, and, if his creditor could
show no legal cause to take the case out of fue usual category, the plea would
have prevailed."

If a third person who had not derived his title from the defend-
ants, after the institution of the suit, and after the of the at-
tachment, had asserted here and now title to the property covered
by the attachment or the writ of fieri facias, averring a title in
himself, he could have been heard, and, if he had established his
title, he would have received this fund; but the syndic
the position of a person who derived his title after the property was
in the hands of the court in a pending suit against a defendant from
whom he derived his title, and as the court say in Eyster v. Gaff,
tmpra, if he chose to let the suit proceed without such defense, he
stands as any other pemon would on whom the title had fallen
since the suit was commenced. It is a principle of law too well
settled to require reference to authorities that, after the institu-
tion of a suit against the defendant which touches property, assert-
ing a right to it, the person who takes title from the defendant is
concluded by an adverse judgment, equally with the defendant him-
self. The assignee of an insolvent or syndic, as he is termed, like
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fue assignee in bankruptcy, occupies no different position in
respect from any other third person.
The syndic asks that the property be taken away from the attach-

ing creditor, and delivered over to him to be distributed pro rata
among all the creditors, on the ground that the statute of congress
required a dissolution of the attachment. 'The answer to this is
that a judgment maintaining the attachment stands now between
the syndic and this property. The very force of the judgment
in a case where there has been an attachment under our law gives
the plaintiff the right of having his judgment satisfied out of the
proceeds of the property in preference to other creditors, who were
to be paid in the order of the date of their attachments. 1 Hen.
Dig. verbo "Attachment," § 11, par. 8, p. 148. My opinion, therefore,
is that the plaintiffs, MuseI' Bros., have a prior right to the fund
in the registry of the court by virtue of their judgment maintain-
ing their attachment. The judf,rment must be accordingly.

WHITTLE et al. v. ARTIS et al.

S.UIFJ v. BOOKWAL'l'l<JR.
(Circnit Court, S. D. Ohio. May 12, 1893.)

1. EJECTMENT-AcTIO:N BY IN CO)DION-NECESSAIW PARTIES.
One or more tenants in common may sue in ejectment to recover their

undivided interest without joining all their cotenant>;.
2. SAME-OBJECTIO:N TO ,JURISDICTION-DISMISSAL AS TO UEltTAIN PLAINTIFFS-

HIGHT TO PROCEED.
An action of ejectment, in which partition at law was also sought.

was begun in the circuit court for the southern district of Ohio,-some of
the plaintiffs being citizens and residents of Virginia; others, of Mary-
land; and two, of the District of Columbia. All the defendants were cit-
b.ens and residents of the southern district of Ohio. On defendants' ob-
jection the joinder of citizens and residents of the District of Columbia
as parties plaintiff wa>: held to be fatal to the jurisdiction of the court.
On plaintiffs' motion the action was dismissed without prejudice as to
the residents of the District of Columbia, as was also so much of the ac-
tion as sought partition, leaving the action pending as an action in eject-
ment by the remaining plaintiffs. Held, that the remaining plaintiffs were
entitled to proceed with the action, and that it need not be dismissed
by reason of the objection to the jurisdiction.

3. SPECfAL ApPEARANCE-EFFECT-,JURISDICTION.
The court being without jurisdiction of the action, as originally brought,

the service of summons was ineffectual, and, defendants having appeared
specially for the purpose of objecting to the jurisdiction, the remaining
plaintiffs could proceed in the case only by obtaining new summons and
service.

At Law. These were actions of ejectment. The first-entitled
case arose in the eastern division, and the second in the western
division, of ,this district. They are now heard together on motions
to dismiss. Denied on terms.
Matthews & Cleveland, for plaintiffs.
R. A. Harrison and W. H. West, for defendants.


