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rendered, and subject to; the. same limitations. Caujolle v. Ferrie,
13 Wall. 465; Veach Y. Rice, 131 U. S. 293, 9 Sup. Ct. Rep. 7:;0;
Simmons v.. Saul, 138 U. S. 439, 11 Sup. Ct. Rep. 369.
. 'l'here is no actual possession of the fund by the probate court.
'l'hat court has simply certain powers of adjudication which may
affect it.
The complainant Mrs. Comstock is entitled to an accounting

in the court below. vVhatever is shown to be concluded by jUdg-
ment in the probate court will he so treated, to the extent that
such judgment is conclusive by the laws of Ohio. Subject to any

adjudication, the complainant is entitled to have the matters
involved adjudicated by the court whose jurisdiction she has in-
voked. It is said in the brief for the trustees, and urged upon
the argument, that there is really no controversy about the ac-
counts, and that the taking them would involve useless exppnse.
If this be so, the parties may, by stipulation in the circuit court,
:dispense with the reference, in whole or in part.
vVe think that an accounting should be ordered in the comt be-

'low; that the trustees should'be decreed to payout of the trus!t
funds to complainants in the original and cross bills, respec-
tively, the unpaid portions of the so-called annuities for the foUl'
years succeeding January 1, 1887, as claimed by them in the said
original and cross bills; and that the residuary estate, when as-
certained, should be distributed to those entitled.
The decree must be reversed, and the cause remanded, with di-

;rections to proceed therein in conformity with this opinion.

, JACKSON, Circuit Judge, sat upon the hearing of this case,
and participated in the conference thereon, and concurred in the
.propositions upon which the decision is rested, but was not a mem-
ber of the court when its opinion was announced.

NATIONAL CORDAGFJ CO. v. PEAHSON COHDAGI'J 00.

(Circuit Court of Appeals, l,'irst Circuit. Febl1lary 28, 1893.)
Nc>. 47.

1. CORPORATIONS-OFI<ICEUS-AUTHOItI'l'Y-CONTRACTS--EVIDENCE.
In an action on a.contract for the sale of hemp executed on behalf of

, a cordage company1by its treasurer, the company contended that he had
no authority to make such contracts. There was put in evidence a by-law of
the company to the effect that the treasurer "should discharge th('
duties usually and customarily pertaining to" such office; and a witness for
plaintiff testified that he was familiar with the duties of treasurers of
cordage and other manufacturing companies at the place where the con-
tract was executed, and where the cordage company was located, and that
they were accustomed to buy and sell merchandise, and to sign and ac-
cept contracts similar to the one in suit. Helin, that the question of
treasurer's authority to bind his company by such a contract was for the
jury.

,2:
! ' A contract recited in its first paragraph that defendant had sold t.o

,plaintiff a certain number of bales of hemp for future delivery. '1'hu
\'



NATIONAL CORDAGE CO. v. PEARSON CORDAGE CO. 81S

second paragraph stated 111at "contracts for" a like number of bales
bought by defendant "are to be given to" plaintiff "in place of this con-
tract, which is to be surrendered." An addendum to this contract stated
that "it is agreed that the acceptance of contracts by" the plaintiff, "if
given, shall not in any way change the liability of either party hereto
as regards terms of sale and price." HclrlJ that, construing the two pa·
pPI'S together, the contract was not a mere sale of contracts for hemp,
but that the vendor had the option to deliver the contracts, and, if it
failed to exercise this option, the contract remained a sale of the actual
bales of hem)).

3. SAJ'.LE-BREACH 'i'ION-CONDITIONS.
Defendant contended that this contract was made subject to an ex-

isting agreement that plaintiff should purchase hemp from defendant
alone, and that, as plaintiff had thereafter made certain purchases in
the open market, the contract of sale was abrogated. It appeared that
dl'fl,ndant afterwards sent plaintiff an alleged confirmation of the original
contract, reducing the quantity called for therein by that lJurchasell by
plaintiff in the open market; and the paper conclulled: '''fhis contract is
further subject to the proper execution by the" plaintiff "of its general
contract with the" defendant. Held, that this was not to be considered
an amendment to the original contract so as to make the whole transac-
tion subject to this condition, but the condition applied only to the so-
called "confirmation," and, having never been performed, the confirmation
never took effect.

4. SAME-MlcASUHE OF
After being notified tilat defendant would not complete the sale, plain-

tiff bought a cargo of hemp of greater quantity than that contracted for
from defendant; and defendant asked an instruction that if this hemp
was bought as a substitute for that which defendant failed to deliver
under its contract, then the measure of damages would be the difference
between the price so paid and the contract price. Held, that the instruc-
tion was properly refused where there was no evidence that the plaintiff
intend('d this purchase as a substitute for tile hemp which defendant
refused to deliver.'

In Error to the Circuit Court of the United States for the Dis-
trict of )fassachusetts.
At Law. Action by the Pearson Cordage Company against The

National Cordage Company for 'alleged breach of contract. Verdict
and judgment for plaintiff. Defendant brings error. Affirmed.
The contract orif,>inally entered into between the parties was as

follows:
"New York, April 5, 1890.

"Sold by The National Cordage Company, of New York, to the Pearson Cord-
age Company, of Boston, eight thousand (8,000) bales Manilla hemp,
al)Out Olw-half Cebu llud Olw-half current; Cebu at nine and one-quarter (9%)
(,l,nts pel' lwund, current at nine (9) cents per pound; both less one and one-
half pel' ecnt. for cash, dl']jvered in Boston, shipment from Manilla during
the months of April and Ma;y by sailing vessel, or equinllent delivery by
steam. for the and third four thousand bales of Manilla of
these grades, whieh is bought by The National Cordage Company, their rep-
l'cscntativl's 01' agl'nts, (c(Jntracts runnlllg direct from the importer to the
Peat'Sol1 C,wdag-c COlllpanJ',) are to be given to tlw Pearson Cordage Company
in plal't' of this eOlltr:.ct, which is to be surrendered.
"Accepted: Pearson Cordage Company.

"B. Preston Clark. Asst. Treasurer.
"The National Cordage Company.

"E. M. }juHon, Treasurer."

To this contract there was afterwards added the following:
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The National Cordage Co.
"E. l1. Fulton, '.rreas.

B. C. Clark,
"Pres. & Treas. of the Pearson Cordage Co:'

"Accepted:

"New York, April 9, 1890.
"It is understood and agreed and made part of the within contract that
at time of arrival of hemp buyers are to pay any increase in present duty
of $23 per ton, and to receive benefit of any redUClL:m. And it is agreed
that the acceptance of contracts by the Pearson Cordage Company, if given,
shall not in any way change the liability of either party hereto as regards
terms of sale and price. .
"Accepted:

It appeared that prior to the execution of these papers there had
been negotiations between the paxties looking to the appointment
of The National Cordage Company as the sole agent of the plaintiff
to buy all hemp required by it in its business, and a contract to
that effect had been signed by plaintiff "subject to approval of coun-
sel." Defendant contended that this contract for the sale of hemp
was mailewith the understanding that it was to be subjeet to this
general' contract, and that, as plaintiff had violated the latter, the
oontract sued on was abrogated. 'l'he contention was based on
evidence that about April 12th the plaintiff purcha,sed certain other
hemp; and the correspondence between the parties showed dis-
·satisfaction on defendant's part with. this purchase, and an intima-
tion that the contracts orf sale would not be performed by it.
Thereafter the following paper was executed by defendant, and
sent by mail to plaintiff:
"Contract for hemp under date April 5th, 1890, by which The National Cord-

age Co. llold t!H.. Yearsoll Cordage Co. eight thousand bales of Manilla hem];}
(4,000 bales current at 9 cents, less interest, and 4,000 bales. Cebu at 91;.ic.,
less is hereby cOlJiil'med with the following restriction: The Pear-
son Cordage Co. havill;; bought 2,764 bales per Nellie M. Slade and 440 bales
bJ' the Gen. Domville, their contract for the 8,000 bales is reduced corre-
spondingly, both as regards quantity and quality. This contract is further
subject to the properl'xecution by the Pearson Cordage Co. of their general
contract with TIle National Cordage Co.

"The National CO'l'dage Co.,
"J. M. '\Vaterbury, President."

Defendant contended that this was an essential part of the origi-
nal contract of Apdl 5th,,9th, and that, as the general contract
herein referred to was never executed by plaintiff, this confirmation
never took effect. There was a conflict of evidence as to whether-
this was accepted by the plaintiff. It was also shown that on the
5th of May plaintiff, after having been notified that defendant would
not perform its contract, bought a cargo of hemp out of the ship
Granite State, referred to in the opinion. The jury found a verdict
for plaintiff for $41,391, upon which judgment was entered for plain-
tiff, and defendllnt sued out a writ of error.
Richard Olney, Lewis S. Dabney, and Reginald Foster, for pIa in-

tiff in error.
Robert 11. Morse and Horace G. Allen, for defendant in error
Before COLT and PUl'NAlIf, Circuit Judges, and NELSON, Dis-

trict Judge.' '
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PUTNAM, Circuit Judge. The third and fourth requests for in·
structions to the jury made in the court below by 'l'he National
Cordage Company, defendant in that court, and now plaintiff in
error, were not carried into the bill of exceptions, and therefore are
not before us for adjudication. The eighth and eleventh requests
have been waived in this court, and also the questions raised at the
trial touching the admissibility of certain testimony.
'Ve will first consider the second request, which was, in effect,

that the court instruct the jury that the treasurer of The
National Cordage Company, who purported to have executed the
alleged contract in suit, was not authorized to bind that corpora-
tion. This court has on two occasions reviewed the law touch-
ing the duty of courts to instruct juries to make findings for plain-
tiff or defendant, as the case may be, and has no occasion to re-
iterate what has been said, as the rule is clear and thoroughly
settled. The proposition of the plaintiff in error is that there was
not sufficient evidence to go to the jury; and, as no exceptions
were taken to the specific instructions of the court on this point,
the plaintiff in error is limited to that request. The by-law of
The National Cordage Company was put in evidence, to the ef-
fect that the treasurer "should discharge the duties usually and
customarily pertaining" to such office. Aside from other wit-
nesses, Benjamin C. Clark, a witness for the plaintiff in the court
below, first qualified himself by showing an apparently extensive
experience, and, being asked what were the usual and customary
duties of treasurers of cordage companies and manufacturing com-
panies at New York, the habitat of The Kational Cordage Company,
and the place of negotiation of the alleged contract in suit, testi·
fied that such treasurers buy and sell merchandise, sign contracts,
and accept contracts, and enlarged upon this. That this con·
dition of the proofs made an issue eminently proper for the jury
this court cannot doubt.
The seventh and twelfth requests for instructions, and perhaps

some other portions of the bill of exceptions, turn upon the claim
of The National Cordage Company that the alleged contract in suit
was not for the sale and delivery of hemp, but for the sale and
delivery of certain contracts for hemp. 'rhe phraseology of the
original paper of April 5, 1890, is not clear on this point; but
doubt was removed by the additional paper of April 9, 1890, which
contains the following: "And it is agreed that the acceIltance of
contracts by the Pearson Cordage Company, if given," and so on.
This shows that the party vendor had an option of giving con-
tracts, which, of course, is inconsistent with any pretense that
both parties were bound to give and receive them. There is no
evidence in the (lase that The National Cordage Company undertook
to avail itself of the option, so that the contract stands as one for
the purchase and sale of hemp.
The propositions made by the plaintiff in error touching some

portions of the case which indicate that the Pearson Cordage
Company preferred to acquire the original importer's contractS;
also touching the circumstances of the parties, also touching the
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claim that this addendum of April 9th was suggested by the Pear-
son Cordage Company, and assented to by the plaintiff in error
solely for purposes aside from the point we are considering, are too
remote to be applied by a court of common law in construing this
or any other contract, whatever effect they might have in tribunals
proceeding on broader or equitable principles. Also the sugges-
tions that the first paragraph of the paper of April 5th is to be
construed in connection with the closing one, and that the former
is in the form of a bill of parcels, to which the merchants who
drew the paper were accustomed, do not meet the case, because
the true color of the transaction in this particular comes from the
addendum of April 9th.
The tenth request for instructions made by the plaintiff in er-

ror relates to a cargo of hemp by the ship Granite State, purchased
by the. Pearson Cordage Company May 5, 1890; and certain in-
structions of the court to the jury, to which exceptions were taken
by the plaintiff in error, relate to the SHme cargo. The request
was, in substance, that if the Pearson Cordage Company, acting
under the notice from The National Cordage Company that the
contract would not be performed, bought this cargo as a substi-
tute, the measure of damages would be the difference between
the contract price and the price in fact paid for an equivalent pro-
portion of the cargo; and the instructions on this topic excented
to were to the effect that purchases by the Pearson Cordage Com-
pany were immaterial, except so far as they might bear on ques-
tions of waiver, or upon the market value, and the court closed
as follows: may consider the purchases by the Boston com-
pany [meaning the Pearson Cordage Company] upon the question
of waiver, wherever you think they may bear, and upon the value
of hemp, but not otherwise."
As the exceptions to these instructions were taken in general

terms, it is impossible for us to perceive precisely the grounds
on which they were intended to rest; but, as they were not ex-
pressed specifically with reference to any point of time at which
the purc];J.ase was made, we are forced to conclude that they are
limited, and were intended to be limited, to substantially the same
issue as that raised by the tenth reqllest for instructions, and the
observations. relating thereto in the brief for the plaintiff in error,
including ihe cases there cited, lead to the same conclusion. vVe
think, therefore, we dispose of both objections when we dispose
of the tenth request. Without at all considering the proposition
of law which this covers,. or noting specifically its terms, it is suffi·
cient to say that no evidence is shown us to which it is relevant,
and it would have been improper for the ,court to have
complied with it. The only evidence to which we. are referred by
:tlle plaintiff in error is that of BenjaD;l.in C. Clark, one of the officers
of the Pearson Cordage Company, called out by the plaintiff in

on cross-examination. He expressly denied the proposition
of fact which the request assumes as its basis. Whatever infer-
ences might be derived from the circumstances of the case if the
plaintiff in error had fLny affirmative proofs, they have



NATIONAL CORDAGE CO. V. PEARSON CORDAGE CO. 817

no place where the plaintiff in error was contented to rest entirely
on negations called out in cross-examination of the witness of the
opposing party. The parts of the record to which our attention
has been called did not furnish sufficient evidence to go to the
jury as a basis for the requested instruction under consideration.
The remaining exceptions of the plaintiff in error group about

the claim that, upon alleged undisputed facts, a paper, which was
inclosed by The National Cordage Company to the Pearson Cord-
age Company in its letter of April 19, 1890, was retained by the
Pearson Cordage Company without objection, and otherwise under
such circumstances that the court was bound to instruct the jury
that this paper superseded the alleged contract of April 5th, with
the addendum of April 9th, or that by its retention The National
Cordage Company was prevented from supplying itself with hemp,
or making contracts for hemp, when the market was in condition
for that purpose, and was thus prejudiced by the subsequent rise
of prices; and that, therefore, the Pearson Cordage Company was
estopped from maintaining this suit.
These two branches of this proposition resolve themselves into

one, as it is impossible to conceive that the retention of the paper
of April 19th could operate technically as an estoppel, or in any
sense as such, unless its retention, and the circumstances under
which it was retained, either as a matter of law or of fact, con-
stituted an acceptance, so as to create a new contract which
wholly or partially superseded the original one. '1'he record does
not appear to us to sustain the proposition of the plaintiff in error
that the facts as claimed on this point by it were in any sense un-
disputed. On the other hand, this entire branch of the case
seems to us to be involved in a cloud of disputed allegations and
controverted proofs, eminently p.roper for the jury uuder suitable
instructions from the court. But it is not necessary to consider
this at length, because the terms of the paper inclosed in the letter
of April 19th put it beyond doubt that none of the rulings or re-
fusals to rule of which the plaintiff in error compillins could have
been prejudicial to it. It closes with the following words: "This
contract is further subject to the proper execution by the Pear-
son Cordage Co. of their general contract with The Cord-
age Co." This seems to us in the nature of a condition or provi-
sion precedent, and not of one subsequent; and it would be fairly
understood to intend that the paper of April 19th was not to be
held as executed until the general contract referred to was also exe-
cuted. In other words, it seems to us to be the true construction
of this closing paragraph that the two papers were to take effect
simultaneously, or not at all. There is no claim in the case that
the general contract referred to was ever executed. The record
throughout shows that the parties never agreed upon its terms.
Therefore the paper of April 19th never became effectual for any
purpose. .The court is unable to see any error in the· record, and
the jUdgment of the court below is affirmed.
After the foregoing decision, plaintiff in error filed a petition for

a rehearing on the following grounds:
v.55F.no.7-52
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"That the true construction .ofsaid paper of Apdl 19th is that it is to be
treated as an amendment of the contract declared upon qf Apdl 5th-9th, and
operates as if it had been added'to or incOl1)Orated into that contract, so that
the words, 'this contract is further sub.iect to the proper execution by the
Pearson Cordage Company of th¢lr general contract with The National Cor(l·
age Company' were not a condition precedent to the taking effect of said
paper of April l!.lth, but became py the acceptance and adoption of that
paper by the Pearson Cordage Company a condition of the performance of
the whole cOlitract; so that, unless such general contract were exeeuted by
the Pearson Cordage Company, neither could that company maintain an action
against The National Cordage Company for nondelivery .of hemp, nor could
The National Cordage Company maintain an actioll against the Pearson Cord-
age Company for refusing to accept hemp. In other words, that the ex-
ecution by the petitioner of said paper of April 19th, and its acceptance and
adoption by the Pearson Cordage Company, incorporated it into the contract
of sale, so that the contract between the parties then stood in brief as fol-
lows: (1) A sale by the petitioner to the Pearson Cordage Company ot
eight thousand bales of hemp. (2) A provision for the delivery of contracts
for hemp instead of hemp. (3) An agreement that changes of duty either
way were for the Pearson Cordage Company, and that delivery of contracts
instend of hemp should not change terms of sale or plice. (4) That,
Pearson Cordage Company having bought three thousand two hundred and
four bales between Aplil 9th and 19th, the amount to be sold and delivered is
correspondingly reduced, and the whole contract of sale is sub.iect to the
proper execution by the Pearson Cordage Company of their general contract
with The National Cordage Company."

'rhe petition for rehearing was denied, April 13, 1893. No opin-
ion was filed.

SHELDON et al. v. UNITED STATES. CASTRO v. SAME. SHELDOX
et al. v. SAME.

(Circuit Court of Appeals, Seventh February 11, 1893.)

CUSTOMS DUTTES-TOBACCO SCRAPS.
Leaf tobacco scraps, which Rre the remnants of tobacco, left after

making cigars, and are used in the manufacture of snuff, cigarettes, and
cheap cigars, are dutiable at 40 cents per pound, under paragraph
of the tariff act of 1890, as "tobacco, manufactured, not especially €llUlUer-
ated or provided for," and not as "waste," under paragraph 472, nor as
"unenumerated, unmanufactured goods," under section 4.

appeal from the Circuit Court of the United States for the North-
ern Distriot of lllinois.
Proceeding to appraise imports. The circuit court affirmed the

decision of the board of general appraisers. The importers appeal.
Affirmed.
P. L. Shuman, for appellants.
T. E. Milchrist, for the United States.
Before GRESHAM and WOODS, Circuit Judges, and BUNN,

District Judge.

GRESHAM:, Circuit Judge. These cases involved the question
whether leaf tobacco scraps are dutiable at 40 cents per pound,
under paragraph 244 of the tariff act of 1890, or at the rate of 10


