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PLUMMER v. GRANI'J'E M:OUKTAIN MIN. c6.
(Circuit Court, D. Montana. April 3, 1893.)

1. NEW GRANTED-CONTRADICTORY EVIDENCE.
Plaintiff brought an action against defendant company, alleging that he,
as defendant's manager, had paid to it the sum of $30,000, to be refundeu
if his accOlmts should be found correct, and seeking to recover such
money. Defendant claimed that the money was paid absolutely as resti-
tution for plaintiff's wrongful act in letting a contract for the delivery of
wood to defendant by which plaintiff was benefited, such restitution be-
ing at the rate of one dollar per cord. '.I'he evidence on this point was con-
flicting, but it appeared that there was extended public notice of the pro-
posals for the contract "\\>ith invitations to bid; that defendant was no-
tified of the te=s of the contract before it was consummated; and that,
at the time the payment was made, only a small portion of the wood had
been delivered. Held that, plaintiff having rc'Covered judgment for the
full amonnt, defendant's motion for a new trial should be denied.

2. SAlIm-IHRELEVANT TESTIMONY.
'l'he court properly excluded evidence offered to show the large amonnt

realized from tlw contract by one who took an assignment thereof from
the original contractor after it had been partly executed, also evidence
showing at what price a subsequent contract for delivery of wood to de-
fendant was taken by such assignee, since it did not appear but that the
contract was completed by the assignee nnder exce[ltionally favorable cir-
cumstances, nor th:'.t plaintiff could have let the contract to a person as
efficient as the assignee.
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Toole & Wallace, for plaintiff.
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KNOWLES, District Judge. The issue presented in this cause
was tried at the last term of this court by a jury which rendered
a verdict in favor of plaintiff and against defendant fetr the sum of
$30,000. Defendant now comes into court, and petitions the court
for a new trial of the cause. The principal ground assigned in sup-
port of the petition, and the one chiefly presented in the brief of de-
fendant, is that the verdict was against the weight of evidence. It
is admitted that there was a material conflict in the evidence upon
the most material point in the case, and this cannot be disputed.
The dispute pertained to the contract under which the money was
paid to defendant. The plaintiff claimed and testified that the
money was paid to the defendant conditionally; that the condition
under which the money was paid was, in substance, that his ac-
counts with and management of the affairs of the Granite Mining
Company should be investigated, and, if they were found correct, the
money should be refunded to him. Mr. L. M. Rumsey, who acted
for defendant in this matter, claimed that the money was paid to
defendant absolutely; the plaintiff admitting that he had wronged
the company in letting a certain wood contract to one Hall for the
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delivery of 30,000 cords of wood to the defendant, and wished to
make restitution to the amount of one dollar per cord. Which was
the COITect version of this contract was fully and fairly left to the
jury for its decision. It is claimed that the evidence of Rumsey is •
strongly corroborated by other evidence. This may be admitted.
It is also urged on the part of plaintiff that his evidence was
strongly corroborated also by other evidence. I think this may be
admitted. Roth of these witnesses are well known, and are men
of character and reputation. lVIr. Rumsey has been a prominent
business man in the city where he has lived, and was the O'Vller of
a large amount of the capital stock of defendant, and one of its
most efficient and trusted officers. lVIr. Plummer was for years the
trusted superintendent and agent of defendant in its mining opem-
tions in Montana, and before had filled similar positions of trust,
and since that time has been so employed. The question as to
whether there had been any official or intentional wrong on the part
of plaintiff in letting the said wood contract to Hall was fully in-
quired into as one of the circumstances bearing upon the point at
issue. It is not claimed that there was not an extended public no-
tice of the proposal to let this contract, bids invited, or that Hall did
not make the lowest offer to deliver this wood. It appears that the
officers of defendant at their office at St. Louis, lVIo., were fully no-
tified of the letting and proposed terms of this contract before it
was finally consummated. 'fhe evidence was such that the jury
would not have been justified in finding anything wrong in letting
that contract. It is difficult to see why, under such circumstances,
the plaintiff, Plummer, would lJave agreed to pay as a restitution to
defendant one dollar per cord absolutely on the amount of wood
to be delivered under this contract, and eSllecially is this the case
when we learn that only about 5,000 cords of wood had been deliv-
ered up to that time thereunder.
I believe these facts materially influenced the jury in reaelling its

verdict. 'fhey have exercised a considerable influence upon the
mind of the court in considering this matter. It is claimed by coun-
sel for defendant in their brief that plaintiff wished probably to
cover up some other dereliction of duty to the defendant, and wished
to stop further investigation. The only thing which the witness
Rumsey declares in his evidence that Plummer acknowledged he
had wronged the company in was this wood contraet. 'l'hat was
the talk, according to his evidence, between them. There is noth-
ing in the evidence which would lead to any opinion that there was
any other transaction plaintiff wished to cover up. As a general
rule, when the evidence is conflicting, a court will not grant a new
trial. 16 Amer. & Eng. Enc. Law, p. 557, note 5. It should be borne
in mind that a federal court grants a new trial only in accordance
with the rules of the common law in such matters. Statutory regu-
lations do not control in the matter. Where the evidence is con-
flicting, and the witnesses are all proven to be men of good char-
acter, a new trial will not be granted. Nonce v. Railroad Co., 33
Fed. Rep. 42lJ--437. The jury are the judges of the weight to be
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given to the evidence presented to them, and when they have done
this, as it appears, fairly, without passion or prejudice, its verdict
should not be disturbed, although the court might think a different
result might b2 reached by another jury. Pim v. 'Wait, 32 Fed. Hep.
741. 'Vhen there is a material conflict in the evidence upon the
main issue in the case, the court will not grant a new trial, although
it would have taken a different view from that of the jury.
It is urged that the court improperly excluded the evidence of

Durand and Thomas, to the effect that Durand took an assignment
of the contract above referred to to Hall, when only about 6.000
cords of wood had been delivered thereunder, and cleared some
$40,000 on the same. It appeared from the evidence that the
weather was uncertain in the neighborhood of Granite, where this
wood was to be delivered,-some winters were more stormy than
others; that this was a material consideration in delivering wood.
It was not offered to show whether at the time when Durand deliv-
ered this wood the weather was favorable or not. It was not pro-
posed to show that Durand used the same appliances as Hall, or was
a man of the same experience as Hall, or employed the same kind of
men. These the court thought were material matters. It did not
appear that plaintiff had a choice of letting the contract to such a
man as Durand. It is true that one man is much more efficient in
filling the same eontract than another. There is nothing in the
evidence to warrant the court in saying that plaintiff had the knowl-
edge and experience to warrant him in coming to the conclusion
that the contract for the hauling of that wood could be let for any
less than the contract price. The evidence would warrant the
conclusion that Hall made no monev out of the contract. Under
these circumstances I must mainta'in that it was proper to ex-
clude the evidence of these two witnesses upon this point. And
for the same reasons I think the evidence of what a subsequent con-
tract for delivery of wood to defendant was entered into for bv
Durand was properly excluded. All of this evidence is based upoiJ.
some kind of a supposition, not supported by the evidence, that
plaintiff knew that the contract with Hall was excessive as to price,
and that he had the choice of letting a contract to such an efficient
man as Durand proved to be. It entirely ignores the evidence in
the case that this eontract was let to Hall after bids had been ad-
vertised for and solicited, and that defendant was fully apprised of
the whole proceeding, and made no objection until some time after-
wards. For the reasons assigned, the petition is denied.
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ST. LOUIS S. W. RY. CO. et al. v. STARK,

(Circuit Court of Appeals, Eighth Circuit. May 1, 1893.)

No. 170.
1. ApPEAL-Rll:vIEw-Rll:CORD-FORECLOSUHE.

In a railroad foreclosure suit a decree was entered January 31st, de-
claring that certain classes of claims therein specified were entitled to a
lien prior to that of .the bondholders, and directing the receiver to first
pay the same out of the proceeds of the sale, A sale having been made,.
a judgment creditor intervened, asl,ing that his judgment might be paid
out of the proceeds of the sale before any payments on the bonds, and
the court decreed that his judgment came within the classes of claims
enumerated in the decree of January 31st, and directed payment ac-
cordingly. From this decree an appeal was taken, but the decree of
January 31st was not incorporated in the record. Held, that in view of
this omission the appellate court couid not review the finding that the
claim in question W.'lS E'ntitled to priority as belonging to the classes
enumerated in the decree of January 31st.

2, 1rloHTGAGEs-FoRECLosuHE-EsToPPEL OF PURCHASER,
'Vhere a railroad foreclosure decree provides that certain specified

classes of claims constitute a lien prior to that of the mortgage bonds,
and directs that the sale shall be made subject to such lien, one who
purchases at the foreclosure sale is estopped from objecting to the
payment of a claim which belongs to one of the classes specified.

Appeal from the Cirouit Court of the United States for the Ealst-
ern Di'strict of Arkansas. Affirmed.
Statement by THAYER, District Judge:
The facts out of which this appeal arises, so far as it is deemed necessary

to state them, are as follows: In certain suits bronght to foreclose mortgages
on the property of the St. Louis, Arkansas & Texas Railway COlupany in
Missouri and Arkansas, receivers of said property were duly appointed, in
Ma;r, 1889, by the United States circuit court for the eastern district of Mis-
souri and the eastern district of Arkansas. The order appointing such re-
ceivers required them to payout of the income of the in their·
hands certain operating expenses of the mortgagor company, which had
hef'u contracted befol'e the bills of foreclosure were filed. and which were
arljnrlgerl to be superior in equity to the claims of the mortgage bondholders.
In the progress of the litigation to foreclose the mortgages, and on the 31st
day of January. 1890, another order or decree appears to have been entered
by the United States circuit court for the eastern district of Arkansas, which
declared that other claims against the mortgago,r company were·
entitled to priority over the mortgage indebtedness, and by the same order
the receivers wet'e directed to paJ' said claims out of the income or proceeds
of the sale of the mortgaged property in preference to the claims of the mort-
gage creditors. A decree of foreclosure and sale was thereafter entered
on the 15th of July, 1890, and at the sale made thereunder the property was
bid in by Louis Fitzgerald, who acted as purchasing trustee for a reorgan-
ization committee composed of mortgage bondholders. The property was
conveyed to Fitzgerald on February 5, 1891, and was thereafter conveyed by
him to the appellant the St. Louis Southwestern Railway Company in ex-
ecution of a plan of reorganization. On the 16th day of January, 1891, the
appellee, L. L. Stark, filed an intervening petition in the foreclosure suit
then pending in the United States circuit court for the eastern district of
Arkansas, wherein the intervener prayed that the amount of a certain jUdg-
ment which he had recovered in the circuit court of Miller county, Ark.,
against the St. Louis, Arkansas & Texas Railway Company in Missouri and
Arkansas, might be allowed and paid out of the proceeds of the sale of the·


