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his possession adverse, until 1878, this imstruction was material,
and probably decisive of the case. 1t was, in effect, entirely ignoring
the distinction between what is necessary to acquire an adverse
and hostile possession of land by those who have entered under and
in subordination to the title of another, and commenced to hold
thereunder, and those whose entry was adverse, and whose posses-
sion had never been subordinate to the title against which the
possession is sought to be adverse. This distinction is material,
and should not be ignored.

But it is insisted by appellees that Hurd had acquired the legal
title of McKay, and that, although the equitable right of Swift had
been mortgaged when Hurd took an assignment of the equitable
right from him, yet the legal title was paramount to the mortgage
when the foreclosure suit was brought; hence Hurd was never the
tenant of Graydon and Seeley after their purchase, and had no such
relation to them. Tt may be that Hurd would, in the foreclosure
guit, have had some claim to be repaid the money which he had
paid McKay; but whatever claim he might have had in that suit
was settled adversely to him by that decree, and as he entered
into possession under his assignment of Swift’s right and title,
which was then mortgaged, his possession was subordinate to the
right of the mortgagees, and such was his possession when the sale
was made, and deed executed, in the foreclosure suit.

It is not necessary to consider the other errors assigned, as the
case must go back for a new trial. The verdict and judgment of
the court below must therefore be set aside, and the ease remanded
for further proceedings in conformity with this opinion, and it is
8o ordered.
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OPENING DEFAULT—JUDGMENT ON AMENDED PLEADINGS.

In an ejectment suit amended petitions were filed, being complete in
themselves, and showing on their face that they were not mere amend-
ments, but new pleadings, stating new causes of action, and bringing in
new parties. Defendants thereupon took leave to answer in 30 days., Hld,
that a judgment for plaintiff by default would not be set aside after
the end of the term on the ground that the original answers making up
issues of fact were still on file; for the taking leave to answer was an
abandonment of the original issues.

At Law. Actions of ejectment by J. Hairston Seawell and others
against Nancy Crawford and others. On motions to set aside default
judgments in favor of plaintiffs. Denied.

Matthews & Cleveland, for plaintiffs.
Gardner & Jones, for defendants.

SAGE, District Judge. These cases are before the court on mo-
tions filed August 27, 1892, to set aside default judgments taken
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December 16, 1891, and for leave to file answers to the amended
petitions. The motions are made under section 5354 of the Ohio
Revised Statutes. There having been no trial by jury, sec-
tion 726 of the Revised Statutes of the United States does not ap-
ply, and the practice may be according to the state law. Clark v.
Sohier, 1 Woodb. & M. 368. The term at which the judgments were
taken closed on the first Monday of June, 1892. The original peti-
tions were filed in 1889, and the answers of some of the defend-
ants August 20, 1890. In January, 1891, the amended petitions
were filed by leave of court. In case 502 new parties were added,
and in all the cases new causes of action were stated. The
amended petitions are complete, and show on their face that they are
not mere amendments, but new pleadings. Defendants’ counsel
were notified, and moved to strike the amended petitions from the
files for that they were for different and other causes of action from
those set forth in the original petitions, and that they purported
to entirely change the cases from actions at law to suits in equity.
On the 21st of February, 1891, these motions were overruled, and
the defendants were given 30 days in which to answer the amended
petitions. The leave expired. No answers were filed. Counsel
for plaintiffs waited more than eight months, and then, the defend-
ants being still in default, took judgments. Finally, in Angust,
1892, eight months later, and more than two months after the ex-
piration of the term at which the judgments were rendered, they
filed their motions for new trial on the ground that the judgments
were irregularly obtained, in that the answers to the original peti-
tions were still on the files and made up issues of fact in the cases,
so that they were not in default. If this were so, there is no show-
ing of any reason or excuse for the failure to move for new trial
during the term. But it was not so. The amended petitions were
new pleadings, substituted for the original pleadings. They added
to the original petitions in ejectment a claim in each case for mesne
profits and a prayer for partition at law. Counsel for defendants
were not misled. They might have had an order that the answers
to the original petitions be taken as answers to the amended peti-
tions, but they did not choose to take such an order. They took,
instead, leave to amswer in thirty days, and then apparently took
leave of the case, until eight months after judgment, and two
months after the term. If there was any irregularity in the pro-
ceedings it certainly was not on the part of the plaintiffs or their
counsel.

In Robinson v. Keys, 9 Humph. 144, leave was given to plaintiff
to amend his declaration, and to defendant to plead to the declara-
tion as amended. It was held that by these leaves there was an
abandonment of all existing issues, and that, if the defendant failed
to plead to the amended declaration, the plaintiff was entitled to
judgment by default, notwithstanding the plea of the general issue
to the original declaration remained on file. The court said that
the question might be otherwise had the defendant not shown
such abandonment by taking leave to plead. This decision is in
accord with Huckvale v. Kendal, 3 Barn. & Ald. 137. In that case
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there was a failure to plead to an amended declaration, and a
judgment by default was taken, to which the court said the plain-
tiff was entitled, although the defendant had pleaded the general
issue to the original declaration. In Brown v. Railroad Co., 18 N.
Y. 495, 496, it was held that, when a pleading is amended, the orig-
inal pleading ceases to be a part of the record, because the party
pleading, having the power, has elected to make the change. So,
also, filing an amended answer is an abandonment of not inconsistent
defenses in the original answer. First Nat. Bank v. W. U. Tel. Co,,
30 Ohio St. 555, 569. Stevens v. Thompson, 5 Kan. 305, cited by
counse]l for defendants, does not apply. There a reply had been
filed to the original answer. A new party plaintiff was added,
and there was no leave to plead anew. The citation from Cohen
v. Hamill, 8 Kan. 621, is obiter. It appeared from the record be-
fore the supreme court that there had been no judgment by de
fault, and that the case had been tried on its merits. There was
no leave or rule to plead in that case. In Cavanaugh v. Tuller, 9
Kan. 233, the plaintiff, after filing an amended petition, under leave
obtained by him, replied to the original answer, thus recognizing
it as an answer to his amended petition. Kostendader v. Pierce,
37 Towa, 645, turned upon the construction of the Yowa Code.
The motions for new trial will be overruled, with costa.
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Nos. 2,399, 2,402, 2,404, 2,405, 2,410.

1. HusBaND AND WIFE—PROPERTY RiGATS~~DISABILITIES OF COVERTURE—PAR-
TITION.

The owner of an undivided interest in Ohio lands was entirely Incapable,
while under the disabilities of coverture, of making a valid voluntary
partition in the years 1821-24.

2 SAME—PARTITION OF WIFE’'S LANDS BY HUSBAND.

In Ohio a husband was competent, in 1821-24, to make partition of his
wife’s real estate, which was binding on the inheritance during the con-
tinuance of his estate by the curtesy, but the right which he or his grantee
acquired by the proceeding did not extinguish the right of the wife which
survived to her or her heirs.

8. SAME—LIMITATIONS—RUNNING OF STATUTE.

Where a husband made partition of his wife’s land, the running of the
statute of limitations against her heirs, as to the lands not partitioned to
her, did not begin at the date of her death, but was suspended during the
continuance of the husband’s estate by the curtesy.

‘At Law. Suits in ejectment by J. Hairston Seawell and others
against Mehale Berry and others. General verdicts for defendants,
and special findings relating to a partition. DIlaintiffs move to
get aside the general verdicts and special findings, and for judg-
ment. Motions granted.

Matthews & Cleveland, for plaintiffs,
Gardner & Jones, for defendants.



