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attachment, and risked in another venture in which she had no in-
terest or concern. The owners' prayer for limitation came too
late; and came only for the purpose of shifting from their own
shoulders a loss, (which arose exclusively from their own subse-
quent venture, and which they should consequently bear) to the
shoulders of the libelant, who had no connection with it.

THE CHARLES L. JEFFREY.

CARLETON et a1. v. THE CHAHLES L ..TEFFIUDY.

(Circuit Court of Appeals, First Circuit. April 28, 1893.)

No. 29.

COLLISION-SCHOONERS-CROSSrNG COUltSES-LwIITS.
On a elear, cold nig-ht in March, with a fresh wind from the N. N. 'V.,

a collision occurred between the schooners Carleton and .Jeffrey, the latte)'
striking the former at right angles, just fonvard of the mainmast, on the
starboard side, and sinking her. The Carleton was headed 'V. S.W., or near-
ly so, on the starboard tack, and making about nine knots, while the Jeffrey
was on the port tack, heading about the opposite course, and running from
seven to eight knots. '],he vessels sighted each other from one and a half
to two miles apart. The Jeffrey was properly manned, and had a competent
lookout. Her witnesses testified that they first saw the Carleton's red light
nearly ahead, and the Jeffrey was kept off some three or four points under
a port helm; that the red light disappeared, and the Carleton was then
discovered about four points on their port bow, and cl'ossing it, whereupon
the Jeffrey's helm was put hard a-port, and in a short time she struck
the Carleton. None of the witnesses saw any green light on the Carleton.
The Carleton was manned by the captain at the wheel and the cook on
lookout. 'rhey testified that they first saw the .Jeffrey's green light about
half a point on their weather bow, and that it continued to draw to wind-
ward until it was three points on their starboard ham1. '.rhe cook ad-
mitted thnt after he went on lookout he spent some 10 or 15 minutes in
trimming the snils, and that he also went below for a muffler. Held, that
the Carleton was in fault for not hnving a sufficient green light, while the
.Jeffrey wns free from blame, inasmuch ns the Carleton's rl'd light proba-
bly intersected to starboard, and misled her into the supposition that the
Carleton wns crossing to windward, when in fact she was drifting or sail-
ing to leeward.

Appeal from the District Court of the United States for the Dis-
trict of Maine.
This was a libel in admiralty by Philander J. Carleton and others,

owners of the schooner Joe Carleton, against the schooner Charles L.
Jeffrey, Frank Harrington, claimant, for the loss of the former
vessel by collision. The libel was dismissed, and libelants appeal.
Affirmed.
Eugene P. Carver, (Edward E. Blodgett, on the brief,) for appel-

lants.
Edward S. Dodge, for appellee.
Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis·

trictiJudge.
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PUTNAM, Circuit Judge. This collision occurred between the
twQ-masted schooner Joe Carleton and the three-masted schooner
Charles L. Jeffrey, on the coast of Maine, near Monhegan, between
10 and 11 o'clock on a clear, starlight night in March, when the
weather was so cold as to require great vigilance to keep a watch
to its strict duty. The wind was N. N. W., and fresh or strong.
The Joe Carleton was heading W. S. W., or nearly so, and the Charles
L. Jeffrey the opposite course, or nearly so. No complaint is made
of the lights of the Charles L. Jeffrey; but while it is admitted that
the red light of the Joe Carleton was sufficient, it is claimed that her
green light was dim, or had gone out, or for some reason was not
visible. It is apparent that the vessels sighted each other at a dis-
tance of between one and one half and two miles; that the Joe
Carleton was sailing about nine knots an hour, and the Charles L.
Jeffrey between seven and eight knots, thus crossing the intervening
space in about five minutes; that the Charles L. Jeffrey was running
on the port tack, with a free wind, and the Joe Carleton on the star-
board tack; that, therefore, it was the duty of the Joe Carleton
to hold her course, and of the Charles L. Jeffrey to keep clear;
and that the Charles L. Jeffrey collided with the Joe Carleton just
forward of the main rigging on the starboard side of the latter at
nearly a right angle, and with such force as to cause her to fill and
sink within a short time.
It is plain that the deck of the Charles L. Jeffrey was fully

manned by the mate's watch, joined also by the captain, thus
including the captain, mate, man at the wheel, and a lookout.
Everything about this vessel indicates a reasonable degree of
vigilance, so that the probability that she complied with her duty
under the law is prima facie established. On the other hand, the
entire watch of the Joe Carleton consisted of the captain and stew-
ard, or cook, the latter testifying that, although he had followed
the sea for 16 years, it had been mostly in the latter capacity.
According to the testimony of both of these men, the captain re-
'lieved the cook at the wheel at or about 10 o'clock, and the cook
then went on the lookout. The cook admits that after he went on
,the lookout he took about 10 or 15 minutes in clewing up the top-
sails and trimming down the staysail. Also he admits that at one
time he went below for his .muffier, and it is clear he does not re-
member distinctly whether this was before or after the captain
relieved him from the wheel. If it was before, the case would not
"oehelped,because, in that event, the captain, who had been for-
'ward while the cook was at the wheel, must have left the lookout,
and temporarily relieved the cook.
Natural justice and good sense, as well as the settled practice

of the admiralty courts, are not ordinarily satisfied with testimony
touching contested issues of fact relating to the topics in dispute
here, given by mariners who are so slack as these witnesses with
reference to the cognate prime requirements of navigation. 'When
one vessel makes a claim against another in the case of a collision,
'adm.lraltycourtBare bound by the same rille which forbids any other
court from condemning anyone in damages, except in' behalf -01
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a party who supports his demand by a preponderance ot evidentJe.
It, therefore, as with the Joe Carleton, the owners ot a vessel,
either through the necessities of economy or for other reasons,
are not able to show such constant vigilance, especially on the
part of the lookout, as is necessary to sustain the burden whil'h
rests upon every one who claims another to be in fault, the inability
to maintain the claim must be laid to their own misfortune or negli-
gence, and not to the courts or to the law. Under the circumstances
of this case, and applying the rule of evidence referred to, even
it this court was not able to find by a preponderance of evidence
that the Charles L. Jeffrey was free from fault, there is also lacking
the like preponderance in favor of the claim that she was in fault,
or that the Joe Carleton was fulfilling all the duties which the
statute required of her; and therefore, for this reason alone, we
would justly be compelled to affirm the decree of the district court,
and dismiss the libel of the owners of the Joe Carlton, on the ground
that the case of the latter was not proven to our satisfaction.
We are, however, able to go somewhat further, and indicate

where we think the fault rests as between these two vessels. This
case was heard in January. 1893. The court took the papers, and
ordered a reargument, which was completed in April of the same
year. At the original argument the proctor for the Charles L.
Jeffrey claimed that when she sighted the Joe Carleton the side light
of the latter vessel was first seen nearly ahead, and one or two miles
distant; that the wheel of the Charles L. Jeffrey was thereupon
put to port, and she was kept off three or four points, and would
have avoided the other vessel by a superabundant margin; that,
Boon after, the red light of the Joe Carleton disappeared, and she
showed no other light until the collision; that at the time when,
and in the place where, the red light disappeared, the sails and
hull of the Joe Carleton became visible about four points on the
port bow of the Charles L. Jeffrey and about one quarter ofa mile
distant; that the wheel of the L. Jeffrey was then put hard
to port, and then it was seen that the Joe Carleton was running
down across the bow of the Charles L. Jeffrey, and that in a short
time the Charles L. Jeffrey struck the Joe Carleton on the starboard
side, at nearly right angles. A diagram was introduced illustrat-
ing this theory. The court, however, was unable to accept all
these propositions, and therefore ordered the case reargued.
The cook, who was acting as lookout of the Joe Carleton, testi-

fied that he first sighted the green light of the other vessel about half
a point on his own weather or starboard bow, bringing, of course,
green to green, and indicating either that the Joe Carleton was
already to the leeward of the Charles L. Jeffrey, and running on a
parallel course, or was crossing to the leeward. The captain of the
Joe Carleton also testified to the same effect, but added that the
green light of the Charles L. Jeffrey continued to draw on his
weather bow, until it appeared on his starboard hand about three
points, thus indicating that the Joe Carleton was going still further
to the leeward. This might be, either if she was sailing on a
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parallel eom'Se, as already suggested, or was drifting or crosaing
to tht:' leeward.
On tht:' other hand, the witnesses for the Charles L. Jeffrey testi-

tied that th(>y first sig-hted th(> Joe Carlpton nearly nhpad, and saw
then her redligllt. 1'0ne of thpm testified to seeing hergreen light
at the time she was first sighted, or evf'r after; and the captain and
the lookout swore positively that they did not see it. All of the wit-
nesses for the ('luu'les L. Jeffrey statt'd that when they first saw
the rt'd light of the Joe Carleton it bore somewhat over their
weather bow, except the captain, who testified that, although it
was nearly ahead, it was just under his lee. It will thus be seen
that his testimony agrees with that of the witnesses for the Joe
Carleton in placing the latter ves.sel somewhat to his leeward, in-
stead of dpad ahead; although if, as he says, he saw only her red
light, slH:' had to him the appearance of ruulling on a course crossing
his to the windward, instead of to the leeward. \Ve must, more-
over, yipld to the concurrent testimony from the Charles L. Jeffrey,
and hold that the .Joe Cadl'ton failed to ghow a proppr green light.
Taking all the circumstances together, it is also probable, as is not
uncommon in consequence of the way lights are set at timps in the
fore rigging, that her red light intersected somewhat to the star-
board, so that, on the whole, the captain of the Charles L. Jeffrey
was misled, without fault on his part, into the supposition that the
Joe Carleton was crossing his course from her port to starboard
hand, when in fact she was bl'low him to the leeward, and either
drifting or sailing still further in that direction.
Placing- the .Joe Carleton to the leeward, or running to the leeward

or starboard hand of the Charles L. Jeffrey, it is easy to see that
the Charlt"S L. Jpt1'I'ey was dpcpivpd into not altering-her own course'
to the leeward sufficiently or soon enough, and that thus, in connec-
tion with the suhsequpnt changp of course of the ,Joe Carleton, also
to the leeward, immediately before the collision, the former vessel
was unavoidably bronght down upon the latter. The result would
be the same, even if we should find that the Joe Carleton was in
such position that the master of the other vessel should have seen
both her lights, but, seeing only one, supposed she was working to
the windward, when in fact she was heading for him, but on
his lee bow, where he and her witnesses place her, and drifting still
more to the leeward.
The court, for reasons which it is not necessary to detail, has not

been materially aided to reach a just conl'lllsion by the attempts to
prove alleged contradictory Rtfltements of Bome of the witnesses.
Decree of the district court affirmed.
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TURNER v. ILLINOIS R. CO.

(Circuit Court, W. D. Tennessee. May 3, 1893.)

No. 118.

REMOVAl, OF CAUSE-TIME PLEAD on PnAcTIcE.
Under Mill. '" V. Code 'fr-nn. §§ (iOlO, [j011, w11ich require the plaintiff

to file his declaration withi11 the first three days of the term to which the
writ is returnable, and the defendant to appcar and plead or demur with-
in the first two days thcreafter, the plea or dplllurrer is due, in the ab-
sence of a rule of the court, on or before the fifth day of the term, and
applications to remove after that day, in the abs(cnce of an order or rule
of court extending the time, are too late.

At On motion to remand to the state court. Granted.
Statement by HAMMOND, J.:
This was an action at law by 'V. C. Turner, administrator, etc., against

the Illinois Central Hailroad Company, commenced in the circuit court of
Gibson county, at 'frenton, Tenn., for tlw recovery of $30,000 d'lmages from
defendant for negligently causing the death of plaintiff's int('state, who was
an messenger upon a passenger train whieh collided with a freight
train. The teste of the original writ, The praetice of the Tennessee
courts, was the "fourth Monday in A. D. 1891," but it was is-
sued November 30, 1891, and COllllnanded the sheriff to summon defendant
to appear before that court "on tbe fourth Monday in 1iay next," to answer,
etc., and it was duly served on January G, 'fhe caption of the declara-
tion is, "May term, and it was on May 4, before the
fourth of May, which was May 18!J3. On Monday, :May 30th,
dpfendant filed its pleas. and on tll(, sallJe (lay its petition and bond for
the removal of the snit to the circuit court of tllP United 1;tates at ,Jackson.
'fenn., and the transcript was duly filed in the federal court. The plaintiff
moved to remand tlw suit to the state court, bee-ause the petition and bond for

were not tiled in the state court "at. the tiue, or at lIny time before,
tlw dc·fendant is required by the laws of the s1:lte or the rule of the state court
in which ,;nch suit is IJrougln to answer or pll!<ld to the dW'lrlr'ltion or COIll-
plaint of the plaintiff," under section 3 of the act of congress of March
1887, as amended by the act of August 1888, (24 Stat. [;52; 25 Stat. :n:J.)
There is no rule of the Gibson county circuit court on the subject, and the
state statutes pertaining thereto appmr as follows, in Mill. & V. Code: "Sec.
5010. 'l'he declaration of the plaintiff shall he within tlll' first three
days of the term to which the writ is returnable; otherwise the suit may, upon
motion of the defendant, be dismissed at plaintiff's cost. Sec. 5011. '.rhe de-
fendant shall appear and demur or plead within the first two days after
the time allotted for filing the declaration; otherwise the plaintiff may have
judgment. by default. Sec. 5012. The plaintiff and defendant shall, within
the first two days after each subsequent step taken by the othel' in making
up an issue, demur or plead thereto, on penalty of having the suit dismissed,
or judgment taken by default, according as the failure is by the plaintiff or
defendant. Sec. 5013. The court. may, however, enlarge the time for plead-
ing, upon application of either party, in proper cases, or excuse the failure to
plead within th? time prescribed, upon good cause shown." TheBe provisions
are found in Thompson & Steger's Tennessee Code as sections 4238-4241..

Neil & Deacon, for the motion.
Rankin & Rhodes, opposed.

HAMMOND, J., (after stating the facts as above.) As we un-
derstand the ruling in Railroad Co. v. Daughtry, 138 U. S. 298, 11
Sup. Ct. Rep. 306, the statute in Tennessee requiring the plea or

v.551o'.llv.6-44


