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of the practice under the denials in the answer, the defendant
would not be confined to the same, but could prove other or addi-
tional facts which would have a tendency to show that plaintiff has
no title. For these reasons the demurrer is overruled.

KESTER v. WESTERN UNION TEL. CO.
(Circuit Court, N. D. Ohio. March 27, 1893.)

TELEGRAPH COMPANIES—FAILURE T0 DELIVER MEsSAGE — DAMAGES FOR MEN-
TAL ANGUISH.

No damages are recoverable for mental anguish arising from the fact
that the plaintiff was prevented by the delay in the delivery of a telegram
from attending his father's funeral, and consoling his mother in her be-
reavement.

At Law. Suit by Henry J. Kester against the Western Union
Telegraph Company for damages for negligence in transmitting a
telegram to plaintiff. Defendant demurs. Demurrer sustained.

Tyler & Tyler, for plaintiff.
Henry Newbegin, for defendant.

TAFT, Circuit Judge. This is an action for damages for the
negligence of the defendant in transmitting to plaintiff a tele-
graphic message, as follows:

“Bloomville, Jan., 4, 1892.

“H. J. Kester, Holgate, O.: Father dead. Send word to Brinkman. Funeral
Wednesday, eleven A. M. J. F. Kester.”

J. F. Kester paid the usual tolls for the transmission of the mes-
sage, which was delayed four days, instead of reaching the plaintiff
the same day, as it should have done. No damages are alleged ex-
cept mental anguish arising from the fact that the plaintiff was
prevented by the delay in the message from attending his father’s
funeral, and consoling his mother in her bereavement. The defend-
ant demurs to the plaintiff’s petition, on the ground that it does not
state facts sufficient to constitute a cause of action.

The question presented is whether mental anguish alone con-
stitutes any basis for damages in such a case. The authorities are
in conflict. Until 1880 there was no authority of any respectability
whatever sustaining a cause of action for damages based upon
mental anguish only. In 1880 a decision was made by the supreme
court of Texas in a delayed telegram case sustaining the view that,
though the injury sustained was solely mental pain, damages might
be recovered. That case has mot been consistently followed in
Texas, and yet it is true that by the decisions of the supreme court
of that state, as well as by those of the states of Indiana, Ala-
bama, Kentucky, Tennessee, and North Carolina, damages may be
recovered in a case like the one at bar. Stuart v. Telegraph Co,,
66 Tex. 580, 18 8. W. Rep. 351; Railway Co. v. Wilson, 69 Tex, 739,
7 S. W. Rep. 653; Telegraph Co. v. Cooper, 71 Tex. 507, 9 S. W. Rep.
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598; Telegraph Co. v. Broesche, 72 Tex. 654, 10 S. W. Rep. 734;
Same v. Simpson, 73 Tex. 423, 11 8. W. Rep. 385; Same v. Adams,
75 Tex. 531, 12 S. W. Rep. 857; Wadsworth v. Telegraph Co., 86
Tenn. 695, 8 8. W. Rep. 574; Reese v. Same, 123 Ind. 294, 24 N.
E. Rep. 163; Beasley v. Same, 39 Fed. Rep. 181; Telegraph Co.
v. Henderson, 89 Ala. 510, 7 South. Rep. 419; Thompson v. Telegraph
Co., 106 N. C. 549, 11 8. E. Rep. 269; Chapman v. Same, (Ky.) 13
S. W. Rep. 880; Young v. Same, 107 N. C. 370, 11 S. E. Rep.
1044; Thompson v. Same, 107 N. C. 449, 12 8. E. Rep. 427; Thomp.
Elect. § 378, and cases cited.

This line of authorities depends altogether on the case of So Relle
v. Telegraph Co., 55 Tex. 308, which was decided in 1881. No au-
thority can be found to support the contention previous to that case,
and that is founded on a mere suggestion of a text writer on the
subject of negligence. The doctrine was vigorously attacked in an
able dissenting opinion in the case of Wadsworth v. Telegraph Co., 86
Tenn. 695, 8 8. W. Rep. 574, by Chief Justice Lurton, of the supreme
court of Tennessee. We think the rule first laid down by the Texas
court is a departure from the sound and safe principles of the com-
mon law. The difficultyof estimating a pecuniary compensation for
mental anguishis itselfa sufficient reason for the common-lawrulein
preventing a recovery for mental anguish in actions for simple negli-
gence or breach of contract. The amount of litigation which would
grow out of the adoption of such a rule would be intolerable. The
measure of damages to be adopted would be so indefinite and so in-
definable as to subject the defendant in such cases to the possi-
bility of great oppression. The difficulty of securing evidence as to
the actual mental suffering is another reason why it could not be
made the sole basis of an action. It has generally been allowed to
be considered as an element in fixing damages in two classes of
cases, The first is where there has been a physical injury and
physical suffering of such a character that it would be difficult to
distinguish between the mental and physical suffering; and the
second class of cases is where the injury complained of contains an
element of malice, and the damages for mental suffering are left to
the jury to be fixed as a kind of punitive or exemplary damages.
This case of course comes under neither head. In slander and
libel, the action cannot be founded solely on mental suffering.
There must be some other damage alleged before a cause of action
is stated.

‘Without a full examination of the authorities, it is sufficient to
say that the federal authorities and a large number of others sus-
tain the view here taken. Wileox v. Railroad Co., (4th circuit,) 52
Fed. Rep. 264, 3 C. C. A. 73; Chapman v. Telegraph Co., 15 8. E.
Rep. 901, (decision by the supreme court of Georgia, Lumpkin, J.;)
Crawson v. Telegraph Co., 47 Fed. Rep. 544; Chase v. Telegraph Co.,
44 Ted. Rep. 554, where all the authorities are cited; West v. Tele-
graph Co., 39 Kan. 93, 17 Pac. Rep. 807; Russell v. S8ame, 3 Dak. 315,
19 N. W. Rep. 408; Telegraph Co. v. Rogers, 68 Miss. 748, 9 South.
Rep. 823; Lynch v. Knight, 9 H. L. Cas. 577; Commissioners v.
Coultas, 1. R. 13 App. Cas. 222.
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The demurrer to the petition will be sustained, and if no amend-
ment can be made introducing an element of actual pecuniary loss,

which from the statements of the petition seems unlikely, judgment
will be entered upon this demurrer.

UNITED STATES v. PATTERSON et al.
(Circuit Court, D. Massachusetts. February 28, 1893.)
No. 1,215.

1. MoxoPOLIES—INDIOTMENT—CONSPIRACY—ACT JULY 2, 1890,

St U. 8. 1800, ¢. 647, declares illegal contracts, combinations, or con-
spiracies in restraint of trade, and makes it a misdemeanor for any per-
son to make or engage in them, or to monopolize, or attempt or conspire
with others to monopolize, any part of the trade or commerce among the
several states or with foreign nations. Held, that in an indictment under
this chapter it is not sufficient to declare in the words of the statute, but
the means wheéreby it is sought to monopolize the market must be set
out, so as to enable the court to see that they are illegal.

2. Sam.

Allegations of what was done in pursuance of an alleged conspiracy are
irrelevant in an indictmment under this statute, and are of no avail either
to enlarge or to take the place of the necessary allegations as to the
elements of the offense.

3. SAME—SCOPE OF THE STATUTE.

The words “trade and commerce,” as used in the act, are synonymous.
The use of both terms in the first section does not enlarge the meaning of
the statute beyond that employed in the common-law expression, “contract
in restraint of trade,”as they are analogous to the word *monopolize,” used
in the second section of the act. This word is the basis and limitation of
the statute, and hence an indictment must show a consniracy in restering
by engrossing or monopolizing or grasping the market. It is not sufficient
simply to allege a purpose to drive certain competitors out of the field by
violence, annoyance, intimidation, or otherwise.!

4. SAME—ACTS OF VIOLENCE.

Where counts in such indictment allege a purpose of engrossing or
monopolizing the entire trade in question, acts of violence and intimidation
may be alleged as the means to accomplish the general purpose.

At Law. Indictment in 18 counts against John H. Patterson and
others for violating the act of July 2, 1890, entitled “An act to pro-
tect trade and commerce against unlawful restraints and monopo-
lies,” (26 St. p. 209, c. 647.) Heard on demurrer to the indictment.
Judgment overruling the demurrer as to counts 4, 9, 14, and 18, and
sustaining it as to the others.

The sections of the statute immediately in question here are the
following:

*See, however, the case of U. S, v. Workingmen’s Amalgamated Council o?
New Orleans, 54 Fed. Rep. 994, decided in the circuit court for the eastern dis-
trict of Louisiana by Judge Billings, March 25,1893, in whichit was held that
the statuteincluded combinations of workmen, who, by means of a strike, com-
bined with threats, intimidations, and violence, caused a cessation of business,
which resulted in delaying, interrupting, and restraining interstate and foreign
commerce.



