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who may be found within the states where such courts are estab-
lished.
The second contention of the defendant is that the service of this

writ is in violation of the policy of the law which exempts from
service parties and witnesses going to and from court on the busi-
ness of the court. An examination of the cases shows that it has.
been held that parties to a suit are exempt from arrest, and in some
cases from suit by summons, while within the jurisdiction of the
court on the business of the court, and that this exemption has in
some cases been extended to witnesses. In none of them, however,
has it been held that a party or witness is exempt from service in
any other jurisdiction than that in which his attendance as a
party or as a witness is required. I cannot see any reason for fur-
ther extending this rule. It is established by courts to protect
their own process and their own suitors, by the assurance that
the court in which the party has brought his action, or into which
he has been summoned, or into which the witness has been sum-
moned, will not permit its own process, or that of other courts in
the same jurisdiction, in another action, to embarrass the proceed-
ings. It seems to me that evils greater than these sought to be
remedied would arise if the courts of one state should assume so
to guard and protect all the other courts in the country. The
rule is in derogation of common right, and restrains the plaintiff
from suing, lest a greater evil may arise than that involved in the
temporary suspension of his right to bring his demand into a court
of justice having jurisdiction to determine it. The rule, therefore.
ought to be extended with great caution; and to extend it beyond
the jurisdiction immediately concerned seems to me to be unneces-
sary and mischievous.
I shall not determine whether the law of the commonwealth

of Massachusetts should furnish a pointed rule of decision in this
case; but I think it most instructive, to say the least, to observe
that the courts of that commonwealth extend the doctrine of ex-
emption only to writs of arrest, and to cases in which the party,
and perhaps the witness, is in attendance on, or going to, or re-
turning from, a court of that jurisdiction.
The plea, therefore, must be overruled.

ATCHISON, T. & S. F. R. CO. v. PARKER.
(Circuit Court of Appeals, Eighth Circuit. February 6, 1893.)

No. 166.
1. MASTER AND

In an action by a railroad employe against the company to recover for
personal injuries alleged to have been caused by a defective engine, where
the defense is negligence on the part of the engineer, who was plaintiff's
coservant, plaintiff may introduce evidence that it was an imperative rule
with defendant's officers to either discharge, suspend, or reprimand em-
ployes guilty of negligence causing a collision, and that the engineer in
question was never discharged, suspended, or reprimanded.

2. l:lAME-DEFECTIVE MACHINERy-EvIDENCE OF SUBSEQUENT RgPAlRS.
In an fl,ction for personal injuries alleged to have been caused by defect-

ive machinery it is error to receive evidence that the machinery was re-
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palrl'i1s11bRl'qUE'nt to thE' aceli1l'nt, for the purpose of proving nE'gllgence,
or as an admission of nl'gllgence.

8. SAME.
In an action against a railroad company to recover for personal injuries

allegE'(] to bnve been caused by a defective engine, statements made by
tile enginE'er to third parties as to the condition of the engine are hear-
say and inadmissible.

In Error to the United States Court in the Indian Territorv.
Action by David D. Parker aginst the Atchi<;on, 'l\;'jl('ka &

Santa Fe Ha,ilroad Company to recover damages for pen;onal in-
juries. Verdict and jndgment for plaintiff. Defendant brings
error. Reversed.
Statement by TIIAYEH, District Judge:
The defendant in error brought a suit against the Atchison, Topeka & Sante
Fe Rnilroad Company (hereafter called the Hailway Company) to recover
damages for injuries sustnined on the 13th day of July, 18BO, while in its em-
ploy as a freight conductor. The complaint on which the case wns tried
alleged in substance that at the time of the accident the Railway Company
owned an old, worn-out, and defective engine, which was unfit to run upon its
road, and had been sent to the town of Purcell, in the Indian Territory, to be
there used in the yards as a switch engine, with full knowledge on the part
of the Hallway Company tbnt the valves of sald engine, and the ratchet
which controlled the throttle valve, were so worn and out of rE'p..'lir that said
engine would at times take steam in spite of the efforts of the engineer in
charge to control it, and thus become unmanageable and dangE'roll..'l. It was
further alleged that, in consequence of the unmanageable condition of the en-
gine in question in the respect last mentioned, it escnped from the control ot
the engineer while it was being uspd for switching purposes in the Railway
Compnny's yard at Purcell, and dashed violently into a caboose cal' standing
on a side track, in which the defendant in error was a t the time there-
by precipitating him from his berlli, fra.cturing his collar bone, and otherwise
injming him. The eyidence ot'ferL'<:l by llie defendant in error tell(]C'<! strongly
to show that the ratchet and dog which controlled llie throttle valve of the en-
gine were in tact badly out of ol'der, and that the engineer lost control of the
engine on the occ:u;ion of the accident in consequence of such dE'fect. On the
other hand. the Hallway Company contended that the ratchet and dog were in
an ordinarily safe and fit condition to control the action of the throttle valve
at the time of the accident, and tlInt the collision was dlle to the carp]f'ssness
of the engineer. The evidence furtller tended to show that the plnintill"s col-
lar bone was fractul'ed, and that he was disablpd from pursuing his ordinary
avocation for the space of about three months, but that lIe was not otlwrwi:-;e
seriously hurt. The jury returned a verdict in fa YOI' of the plaintiff, and
assessed his damages at the sum of $12,500.

George R. Peck, Henry E. Asp, and Robert Dunlap, for pli:wtifI
in eJ'I'or.
David Overmyer and W. A. Ledbetter, for defendant in error.
Before CALDWELL and SANBOHN, Circuit Judges, and

THAYEH, District Judge.

TIIAYER, District Judge, (after stating the farts as above.)
rrhe only questions presented by the record which we find it
necessary to consider, concern the action of the trial court in admit-
ting certain testimony. An exception was t..'Lken by the Railway
Company because the trial court permitted the p]aJntiff to
show by the defendant's general manager, and by other witm\Sses,
that it was an imperative rule of the defendant company to either
discharge, suspend, or reprimand its employes whenever a collision
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or other serious accident was occasioned by their fault or negligence,
and that the engineer who had charge of the switch engine at the
time the plaintiff was hurt had neither been reprima.nded, sus-
pended, nor discharged by any of his superior officers by reason of
his conduct on that occasion. It i,s insisted by the plaintiff in elTor
that such evid('nce was irrelevant and immaterial, and that it should
have been excluded. ""Ve think, however, that the testimony was
relevant, in view of the fact that the main contention of tlw defend-
ant appears to have been, that the collision was caused by the fault
of the engineer. It may not have been very persuasive evidence
that the engineer was blameless, but, so long as the defendant
company undertook to shield itself from liability by the plea that the
comsion was due to the negligence of the engineer, who was a
fellow servant of the plaintiff, we think it was permis.'5ible to show
the existence of the rule, and the fact that the engineer had never
been reprimanded by any of his superior officers whose duty it was
to reprimand him if his conduct on the occasion of the aecident was
in any respeet culpable. The testimony had a direct tendeney to
rebut one of the defenses on whieh the Railway Company evidently
relied. It was in the nature of an admission on the part of the com-
pany that, prior to the trial at least, it did not regard the engineer as
deserving of censure.
The next exeeption to the action of the lower court Ims greater

foree. The aecident oeeurred on the 13th day of July, 1890. In the
course of the trial the plaintiff's counsel prodneed and read in evi-
dence, two reports made by the foreman of the defendant's repair
shops at Topeka, Kan., showing that the switeh engine in question
had been extensively repaired dnring the months of September
and December succeeding the accident. To the introduetion of these
reports the defendant's counsel duly objeeted and saved an exeep-
: tion. In recent years it has been repeatedly held that the intro-
duetion of such proof in cases of this character, for the purpose of
establishing or helping to establish the charge of negligence, is
reversible error, and the doctrine has lately been eomdrlered and
approved by the supreme eourt of the United States. Railroad Co.
v. Hawthorne, ]44 U. S. 202, 208, 12 Snp. Ct. Rep. 5!H; !forse v.
Railway Co., 80 Minn. 465, 16 N. W. Rep. 358; Nalley v. Carpet
Co., 51 Conn. 524; Coreoran v. Peekskill, 108 N. Y. 151, 15 X E.
Rep. 309; Railroad Co. v. Clem, 123 Ind. 15, 23 N. E. Rep. 965;
Shinners v. Proprietors, 154 Mass. 168, 28 N. E. Rep. 10; Hodges
v. Percival, 132 Ill. 53, 23 N. E.Rep. 423; Dougan v. Transportation
Co., 56 N. Y. 1. The ground upon which the exclusion of such tes-
timony rests is twofold: First, that the making of repairs to a
piece of machiner.y after an accident has occurred, has no lel-,Jitimate
tendency to show that such piece of machinery wa.'3 not in an ordi-
narily safe and fit condition for use before such repairs were made;
and, secondly, beCl1llSe the admission of sueh evidence for the
purpose of showing that a defendant has been negligent, has a strong
tendency to discourage employers in maldng alterations or repairs,
which would otherwise be made, and would render machinery more
safe, and accidents less frequent. As was well said by the supreme
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court of Indiana in the case above cited, "the effect of declaring such
evidence competent is to inform a defendant that if he makes changes
or repah-s he does it under penalty; for, if the evidence is competent,
it operates as a confession that he was guilty of a prior wrong."
.As an additional reason for excluding the proof of subsequent repairs,
which was offered and received in the case at bar, it might be sug-
gested that the greater portion of the repairs were made at a period
so remote from the occurrence of the accident as to furnish no
sufficient basis for a safe inference as to the actual condition of the
switch engine when the injury was sustained. Notwithstanding
all of the repairs that were shown to have been made in December,
or even in September, 1890, it may well be that the engine was
in an ordinarily safe and fit condition for switching purposes on
the 13th of the previous month of July. The evidence certainly
had no marked tendency to show the defective condition of the dog
or ratchet at the latter date, and that was the particular defect
on which the pla.intiff relied. Viewed from any standpoint, there-
fore, the evidence in question was not very pertinent to the issue
which the plaintiff had to maintain. But we prefer to base our
ruling that the testimony was incompetent, and should have been
exciuded, upon the broad ground on which the cases above cited seem
to rest,-that evidence of repairs or alterations having been made
by the owner of a piece of machinery after an accident has occurred,
should not be received to convict the owner of having been neglig-ent
in not having made such repairs or alterations at an earlier period.
Other and more reliable evidence can usually be obtained to estab-
lish a fact of that nature.
Many other exceptions were taken to the action of the trial court,

some of which have been argued before us; but, as the case must be
reversed for the reason last indicated, we do not consider it necessary
to notice the other assignments in detail or at much length. Itwill be
sufficient to say that we regard much of the testimony which was
admitted concerning the organization of the Santa Fe Railway Em-
ploye's Association as totally irrelevant to any issue which was pre-
sented by the pleadings. The plaintiff was entitled, no doubt, to show
that one of the medical experts who testified in behalf of the Rail-
way Company was in its employ as a salaried officer at the time he
gave his testimony, but beyond that point the inquiry should not have
extended. We also think that certain letters and memoranda which
were produced by the witness W. E. Symons were so far irrelevant
to the issues involved that they might have been properly exclud-
ed, and that they should be excluded, if the case is retried. This
statement, however, does not include the letter written by the
engineer, C. W.Stewart, to Mr. Courteny, under date of July 28,
1890, giving an account of the oollision.1 The members of this.
court are not fully in' accord as to the admissibility of that letter,

1 This letter was to the following effect: "In regard to the accident that hap-
pened July 13, while switching in the yard. with engine 214, while backing
up to the way car 4269, throttle flew open, and we struck said car. The re-
verse lever is all O. K., and the engine is generally in very gQOd condition, ex-
cept the throttle ratchet, and that is not very good."
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and, as the present record does not disclose the exact circumstances
under which it was written, we will not express an opinion at this
time as to its admissibility. The statement made by the engineer,
Stewart, to the witness E. H. German, concerning the condition
of the ratchet, as testified to by the latter, was clearly hearsay,
and should have been withdrawn from the consideration of the
jury, in compliance with the motion made to that effect. The judg-
ment of the lower court ,should be reversed, and it is so ordered,
with directions to grant a new trial.

In rc BOYD et al.
(Circuit Court of Appeals, Second Circuit. April 18, 1893.)

CUSTOMS DVTIES-" ARTICLES OF ,VKAmNG Al'PAREI,"-LACE APRONS,
Lace aprons are (lutiable at 50 per cent. ad valorem as "articles of wear-

ing apparel," under paragraph 349 of the tariff act of 1890, and not at
60 per cent" as "urticles made wholly or in part of lace," under paragraph
373 of the same act. 49 1"ed. Hep. reversed.

Appeal from the Circuit Court of the United States for the
Southern District of :Kew York.
Boyd, Sutton &, Co. protested against an assessment. by the col-

lector of the port of New York, and the board of general appraisers
sustained the protest, the collector appealed to the circuit court,
which reversed their decision, (40 I"ed. Rep. 731,) and the protestants
appeal. Reversed.
W. 'Vickham Smith, for appellants.
Henry C. Platt, Asst. U. S. Atty., for appellee.
Before LACOMBE and SHIPMAN, Circuit Judges.

LA.COMBE, Circuit Judge. The firm of Boyd, Sutton & Co., on
November 3, 1890, imported certain lace aprons, upon which the col-
lector of customs at the port of New York assessed duty at the rate
of 60 per cent. ad valorem, under paragraph 373 of Schedule J of the
act of October 1, 1800, as "articles made wholly or in part of lace."
The paragraph is as follows:
"Par. 373. Laces, edM'ings, embroideries, insertings, nook rufllings, ruchings,

trimmings, tuckings, lace window curtains, and other similar tamboured
artieles, and articles embroidered by hand or machinery, embroidered and
hemstitched handkerchiefs, and articles made wholly or in part of lace,
ruffiings, tuckings, or ruchings, all of the above-named articles, composed of
flax, jute, cotton, or other vegetable fiber, or of which these su:bstances, 01'
either of them, or a mixture Of any of them, is the component material of
chief value, not specially provided for in this act, sL'l:ty per centum ad valorem:
provided, that articles of wearing apparel amI textile fabrics, when em-
broidered by hand or machinery, and whether specially or otherwise provided
for in this aet, f'hall not pay a less rate of duty than that fixed by the
rpspective and schedules of this act upon embroideries of the
materials of which they are respeetively composed."

The importers protested, that said aprons were dutiable
at 50 cent. ad valorem, as "articles of wearing apparel," under
paragraph 349 of the same act:


