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of law as found in the court below; on the contrary, find them sus-
tained on principle and authority.
The judgment appealed from is affirmed, with costs.

McCORMICK, Circuit Judge, having rendered judgment in the
court below, took no part in the decision of this case.

HOLYOKE & SOUTH HADLEY FALLS ICE CO. v. AMBDEN.

(Circuit Court, D. Massachusetts. April 5, 1893.)

No. 3,G20.

1. WRITS-SERVICE OF PROCESS-INTERSTATE CO}DiEncE.
'['he service of process from a Massachusetts court on a defendant

who is a citizen of Vermont, and is at the time of service traveling
through Massachusetts in order to attend court in Connecticut as a wit-
ness for and at the request of a citizen of Massachusetts, is valid, and is
Hot an unlawful interfflrence with interstate cOlllmerce. Crutcher v. Ken-
tucky, 11 Sup. Ct. nep. 851, 141 U. S. 47, distinguished.

2. SAME-ExEMP'l'ION OF WITNESS.
The policy of the law exempting from service of process parties anci

witnesses going to and from cDurt extends only to the jurisdiction in
which attendance at court is required, and !locs not render invalid a
seryice of proeess from a AlassadlUsetts court upon a citizen of Vermont
while traveling through to attend court in Connecticut as
a witness.

At Law. Action in the superior court of the county of Hamp-
den, Mass., by the Holyoke & South Hadley Falls Ice Company,
against Rollin, Ambden. Defendant removed the cause to this
court, and it is now heard by the court on a plea in abatement,
and plaintiff's traverse and demurrer to the same. Plea oYerruled.
,\Villiam H. Brooks and Henry A. Wyman, for plaintiff,
Cited Larned v. Griffin, 12 Fed. Rep. 590; People v. Judge, etc., 40 Mich.

729; Blight's Ex'r v. Fisher, 1 Pet. C. C. 41; Parker v. Hotchldss, 1 'Wall.
.Tr. 2GB; Person v. Grier, 66 N. Y. 124; Plimpton v. 'Winslow, 9 l!'ed. Rep.
3(J;,; In re Healey, 5:1 Vt. 6H4; Small v. :Montgomery, 23 Fed. Rep. 707;
Compton ",. WillIeI', 40 Ohio St. 130; Palme'r v. Rowan, 21 Neb. 4;-;2, 32 N.
'V. Rep.. 210; Christian v. Williams, Mo. App. ;{O;{; Bank v. i\!cSpedan,
5 Biss. 64; 'Wilson v. Donaldson, 117 Ind. 356, 20 N. E. Rep. 2;-;0; Dungan v.
Miller, 37 N. J. Law, 182; Greer v. Young, 120 111. 184, 11 N. K Hep. 167;
Hobbins v. Lincoln, 27 Fed. Hep. 342; Hurst's Case, 4 Dall. 387; Smith v.
Jones, 7G 1Ie. 139; Sanford v. 3 Cow. 381; Mitchell v. Judge, 53
Mich. ;'41, 19 N. W. Rep. 176; Hopkins v. Coburn, 1 Wend. 292; Matthews
v. Tufts, 87 N. Y. f.7·; In re McNeil, 3 Mass. 287, and 6 Mass. 24;'; parte
McNeil, Id. 2G4; Com. v. Huggeford, 9 Pick. 257; Chaffee v. Jones, 19 Pick.
2(;0; 'Wood v. Neale, 5 Gray, 538; May v. Shumway, 16 Gray, 86; '.rhomp-
son's Case. 122, Mass. 428.

Gilbert A. Davis and D. E. Webster, for defendant,
Cited, in addition, to the first point, Crandall v. Kevada, 6 'Vall. 35; Pas-

senger Cases, 7 How. 283; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. Rep.
681; Lyng v. Michigan, 13;' U. S. 161, 10 Sup. Ct. Hep. 725; In re Rahrer,
140 U. S. M;" 11 Sup. Ct. nep_ 86;'; Crutcher v. Kentucky, 141 U. S. 47,
11 Sup. Ct. Rep. 851; and to the second point, Bridges v. Sheldon, 7 Fed
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Rep. 43; King .v. Coit; 4'Day,130; Case Y. Rorabacher, 15 Mich,;5H7; Hall's
1 TJrler, 2i4; Halsey v. Stewart, 4 N. J. Law, 420; Sewing Mach. Co.

v. Wilson, 22 Fed,.. , Rep. 803; HarknesS y. Hyde, 98 U. S. ,476;,A,tchison v.
Morris, 11 Fed. Itep. 582; Bentlif v. Finance Corp., 44 Fed. Rep. 667; Kauff-
man v. Kennedy, 25 Fed. Rep. 785; Miles v. McCullough, 1 Bin. 77; Lyell
v. Goodwin, 4 McLean, 29.

CARPENTER, District Judge. This is an action at law, orig-
inally brought by writ of summons from the superior court of the
commonwealth of Massachusetts for the county of Hampden, sued
-out by the plaintiff, a corporation of Massachusetts, against the de-
fendant, who is a citizen of Vermont. The action was by the de-
fendant removed into this court, and is now heard on his plea in
abatement, as follows:
"And now comes the defendant, and moves that said writ and action may

abatp fur the f0110wing reasons: The' plaintiff's process was served up,m
this defpl1dant in the state of :l\lassadmsetts, and not out of said state; and
at OJe time of the service of the plaintiff's process npon him in this action
the <ll-fenoant was a citizen of the state 01' Ve'rmont, and was travE,ung
through the state of :Massachusetts from his home and residence in 'Windsor,
in the state of Verlllont, to Hartford, in the state of Conuecticut. at thfl re-
·quest and on the procurement of a citizen of 1fassacllusi'tis, for the pUJ.'jJose
of testifying as a witness in a suit then pending in behalf of said citizen of
Mm;;;achusetts in the supE'l'ioI' for Hartford county, Connecticut, in
behalf of said citizen, and for no other purpose whatsoeYeI'; and that the
service made npon the defendant in this action whilp so tmveling was iilegal,
and that by said illegal senice this COUI't acquiI'ed no jurisdiction of the de-
femlant; and the dMendant avers that no other 01' differ\mt service of the
procE'ss in this action was ever made upon him than aforesaid, and that he,
the defendant, never accepted service of said process,"

To this plea the plaintiff has filed a reply, wherein he traverses
the plea, and also demurs to the same, and both issues have been
heard by the court under the written agreement of the parties.
I find on the evidence that the allegations of the plea are true,

and the question now to be determined is whether the service so
made on the defendant was illegal. The defendant makes two

The first is that the process herein is an interference with
intercourse or commerce among the several states, the exclusive
power to regulate which is devolved on the national government;
and he cites Crandall v. Nevada, 6 Wall. 35; Leisy v. Hardin, 135
U. S. 100, 10 Sw Ct. Rep. 681; Lyng v. Michigan, 135 U. S. 161,10
Sup. Ct. Rep. 725; In re Rahrer, 140 U. S. 545, 11 Sup. Ct. Rep.
865; and Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. Rep.
851. These cases seem to me only to decide that a state may
not l.ay a tax on passengers passing through the state, and may
not in certain cases forbid the sale of goods brought into the state,
otherwise lawfully, from another state, nor forbid them to be
brought in. They go on the ground that such enactments, if per-
missible, might be so framed as to restrict or to prohibit the right
of transit and the right of commerce between the states. I do not
see any analogous result, or any result inconsistent with the rights
of 1:hecitizen or the powers of the national government, which will
follow if the states be held competent to extend the civil jurisdic-
tion of their courts of justice to all citizens of the United States
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who may be found within the states where such courts are estab-
lished.
The second contention of the defendant is that the service of this

writ is in violation of the policy of the law which exempts from
service parties and witnesses going to and from court on the busi-
ness of the court. An examination of the cases shows that it has.
been held that parties to a suit are exempt from arrest, and in some
cases from suit by summons, while within the jurisdiction of the
court on the business of the court, and that this exemption has in
some cases been extended to witnesses. In none of them, however,
has it been held that a party or witness is exempt from service in
any other jurisdiction than that in which his attendance as a
party or as a witness is required. I cannot see any reason for fur-
ther extending this rule. It is established by courts to protect
their own process and their own suitors, by the assurance that
the court in which the party has brought his action, or into which
he has been summoned, or into which the witness has been sum-
moned, will not permit its own process, or that of other courts in
the same jurisdiction, in another action, to embarrass the proceed-
ings. It seems to me that evils greater than these sought to be
remedied would arise if the courts of one state should assume so
to guard and protect all the other courts in the country. The
rule is in derogation of common right, and restrains the plaintiff
from suing, lest a greater evil may arise than that involved in the
temporary suspension of his right to bring his demand into a court
of justice having jurisdiction to determine it. The rule, therefore.
ought to be extended with great caution; and to extend it beyond
the jurisdiction immediately concerned seems to me to be unneces-
sary and mischievous.
I shall not determine whether the law of the commonwealth

of Massachusetts should furnish a pointed rule of decision in this
case; but I think it most instructive, to say the least, to observe
that the courts of that commonwealth extend the doctrine of ex-
emption only to writs of arrest, and to cases in which the party,
and perhaps the witness, is in attendance on, or going to, or re-
turning from, a court of that jurisdiction.
The plea, therefore, must be overruled.

ATCHISON, T. & S. F. R. CO. v. PARKER.
(Circuit Court of Appeals, Eighth Circuit. February 6, 1893.)

No. 166.
1. MASTER AND

In an action by a railroad employe against the company to recover for
personal injuries alleged to have been caused by a defective engine, where
the defense is negligence on the part of the engineer, who was plaintiff's
coservant, plaintiff may introduce evidence that it was an imperative rule
with defendant's officers to either discharge, suspend, or reprimand em-
ployes guilty of negligence causing a collision, and that the engineer in
question was never discharged, suspended, or reprimanded.

2. l:lAME-DEFECTIVE MACHINERy-EvIDENCE OF SUBSEQUENT RgPAlRS.
In an fl,ction for personal injuries alleged to have been caused by defect-

ive machinery it is error to receive evidence that the machinery was re-


