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Finally, it is urged, as a reason why the railway company will
not be prejudiced by a dismissal of the bill, that by a quo warranto
pruceeding, in which the decree of this court, if rendered against
the city and in favor of the company, will not be a bar, the city,
throngh the state authorities, can retry the question. The coun-
selfor the railway company contend otherwise, and the question
does not seem to be clearly settled in favor of complainant's position.
As the railway company is the only one which will be prejudkcd
by the inconclusive character of a decree in its favor, its wilijngness
to rely on its decree, as such, ought to end the matter. If the
city is successful in this case, it is not denied that the railway
company will be bound by the decree, and will have to leave the
streets. The complainant can hardly be injured, therefore, if it
enjoys the unusually advantageous opportunity of being able to try
its case twice, in different courts, with two chances for snccess.
For the reasons given, the motions for postponement and dismissal
are overruled.
As counsel for the city have previously stated that they, except

for the grounds already considered, are ready to argue the case
on the merits, the hearing will proceed.

CLAFLIN et al. v. BElAVER et al.
(Circuit Court, S. D. Ohio, E. D. :May 1, 1893.)

No. 228.
1. CONFUSION OF GOODs-LIMITS OF DOC'l'RTNE.

The doctrine of confusion of goods is not in any case to be carried further
than necessity requires, nnd is only applied in cases where chnttels, such
as corn or whent, not cnpable of being identified, and owned by different
persons, have been fraudulently intermingled by the wrongdoer. It has
no application if the goods can be separated, even though the act of mix-
ing was fraudulent.

2. REPLEvIN-WnONGFUl, OF GOODS.
Two lots of dry goods were taken in replevin by the sheriff. In the se-

lection of the first lot the goods were identified as described in the invoices
made out by the plaintiffs, and in the hands of their agent, who was pres-
ent at the execution of the writ, goods not identified as those described
in the invoices being returned to stock. In taking the second lot goods
were taken indiscriminately from the stock which was in the possession of
the defendants. Held that, as the evidence showed that it was possible
to distinguish the goods, not only by their appearance, but by marks, the
doctrine of confusion of goods could not apply, and the plnintiff could not
justify the taking of the second lot on the ground that his goods had been
fraudulently intermingled by the wrongdoer.

At Law. Action of replevin by H. R. Claflin & Co. against A. M.
Beaver, -Myrtie Beaver, George Melvin, and B. H. Milliken. On re-
hearing.
Kramer & Kramer, for plaintiffs.
H. B. Maynard, for respondents.

SAGE, District Judge. This case is before the court on rehear-
ing of the collateral issue framed· under the order made by Judge
Severens. Claflin v. Beaver, 35 Fed. Rep. 259.
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The objection that the court had no right to make that order wa!i
fully considered and overruled in Claflin v. Beaver, 41 Fed. Rep. 204,
206, and will not now be reconsidered.
'lihere remain to be disposed of one question of fact and one of

law.
Depositions have been submitted on behalf of plaintiffs in support

of their contention that the goods claimed by the assignees of
Beaver & Co. were purchased by Beaver & Co. from the plaintiffs,
and not paid for, and depositions on behalf of defendants in support
of the claim set forth in the petition filed under Judge Severens'
order. Without entering upon a review of the testimony of the
witnesses, it is suflicient to say that the preponderance of evidence
is against the plaintiffs. It is contradicted not only by the testi-
mony of A. }I. Beaver, defendant, but also by that of the assignees
Melvin and Millikin, Millikin then being a merchant of 'Washington
C. H., from whom a part of the stock was purchased; Silcott, also
a merchant of 'Vashington C. H., and one of the appraisers selected
by the marshal; and Ridgway, dry goods clerk employed by the
marshal to assist in the execution of the writ. All thesp witnesses,
with the exception of the defendant Beaver and possibly Melvin
and Millikin, to the slight extent of their interest as assignees, are
disinterested. They were all present when the goods were taken in
replevin by the marshal. They testify that in the selection of the
first lot of goods taken, which amounted to about $1,!JOO, and w1ich
were identified as described in the invoices of sale made out by the
plaintiffs and in the hands of Leopold Cohn, their agent, who was
also present at the execution of the writ, goods not identified as
those described in the invoices were returned to stock; but when it
came to taking the second lot,-that is, the lot described in the as-
signees' petition under the collateral issue,-there was no effort at
or pretense of identification, nor' was there any reference to the in-
voices nor to the description contained in the writ. '1'0 make up in
value the amount of plaintiffs' claim, goods were taken indiscrim-
inately from the stock which was in the possession of the ass'gnees,
the only care being to select the best. Their testimony is that none
of the goods described in their schedule, which is attached to and
made part of their petition, were included in the fraudulent pur-
chase; that some of them were purchased from other parties, and
that such as had been purchased from the plaintiffs were fully paid
for before the commencement of this action. This statement of
their testimony is taken from the opinion of the court reported in
Claflin v. Beaver, 41 Fed. Rep. 204, and from depositions since filed,
which strongly contradict the testimony of the principal witness for
the plaintiffs. Theil' evidence has much more weig-ht with the court
than the testimony introduced on behalf of the plaintiffs. The find-
ings of fact, therefore, made by the coud in that opinion are af-
firmed.
But it is claimed that under the doctrine of confusion of goods

the plaintiffs had the right to take merchandise of the same gen-
eral description and value from the stock at large. This claim is
not well founded. Confusion of goods takes place when, upon the
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proof, it appears that the propel'ty Of each of the parties interested
cann<>-t be distinguished. If the goods can be separated, no change
of property takes place, even though the act of mixing was fraud-
ulell.t. The doctrine is applied in cases where chattels, such as
corn or wheat, not capable of being identified, owned by dJierent
persons, have been fraudulently intermingled by the wrongdoer.
It is not in any case to be carried further than necessity requires.
Bigelow, l!"'rauds, 576; Hesseltine v. Stockwell, 30:M:e. 241; Moore
v. Bowman, 47 N. H. 501. 'fhe testimony in this case shows that it
was possible to distinguish the goods, not only by their appparance,
but by marks; and that care was taken, in selecting the first lot, to
return to stock goods not mentioned in the writ, and that in the
selection of the second lot no such care was exercised, but goods
were taken indiscriminately. 'fhat the goods were incapable of
identification 1s not claimed even by the plaintiffs, for the witness
on whose testimony they place their chief reliance, and who was at
one time a member of the firm of Beaver & 00., and was theIr buyer,
undertook; from an alleged inspection in the store after the assign-
ment was made,-which turns out to have been much less extended
and thorough than represented in his deposition,-and from a sub-
sequent inspection after they had been shipped to Kenton, Ohio,
and there unboxed, to identify them as goods purchased from the
plaintiffs, and not paid for. However, he was so overwhelmingly
contradicted as to other matters by witnesses called by the defend-
ants that little or no credit can be given to his statements. The tes-
timony that the value of the goods claimed by the assignees was as
stated in the opinion reported in 41 Fed. Rep. 204, :preponclerates, not-
withstanding the evidence introduced by plaintiffs tending to es-
tablish a lower value. will be entered in favor of the
as,signees for the sum of $2,469.84, with interest from March 16,
1886, as found in the opinion last above referred to; and, as there
directed, judgment will be entered in favor of the plaintiffs upon the
verdict for the residue of the goods taken by the marshal in the ex-
ecution of the writ of replevin. The cost,s of the case, down to and
including the trial before Judge Severens, will be taxed against the
defendants. The costs of the supplementary proceedings upon the
defendants' petition will be taxed against the plaintiffs, as directed
in that opinion.

H. B. CLAFLIN CO v. KERN et al., (SHWARTZ et al., Interveners.)

(Circuit Court, E. D. Louisiana. April 21, 1893.)

No. 12,059.
1. SALE-DELIVERy-ATTACHMENT.

K. sold to S. a stock C'f· goods in a store at certain percentages of dis-
count, in some classes of goods, on the cost price, and in others on the sell-
ing price, the quantities of goods in each case to be ascertained by a count
to be made by clerks under supervision of the parties; S. to take pos-
session of the goods as soon as the count was completed. S. gave his
check for $40,000 to bind the bargain, to be increased or curtailed ac-
cording to the result of the count. Held, as against an attaching creditor


