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Should a like motion be made in the court below, it will doubtless
be granted. Upon the case as now presented, and without intend-
ing to intimate any opinion upon questions affecting the final rights
of the parties, we affirm the interlocutory decree.

.JOHNSON RAILROAD SIGNAL CO. v. UNION SWITCH & SIGNAL CO.

(Circuit Court of Appeals, '.rhird Circuit. April 17, 18G3.)

1. PATENTS FOR INVENTIONS-INFRINGE,\IENT-WIIA'l' CONSTITUTES SALE.
A railroad company had acquired by license from the patcntee the right

to make and use patented signals on its lincfl, and it contracted with
defendant, a switch and signal company, to make and erect them for a
stipulated compensation, which defendant accordingly did. Held, that
this was not a sale of the patented device by defendant, and hence it did
not constitute infringement. 52 Fed. Rep. 867, reversed.

2. SAME-THREAT '1'0 INFRINGE.
Another railroad company advertised for proposals to furnish materials

and do certain work on its line, which included fur11ishing and erecting
such patented signals. Defendant offered to do the work, and furnish
everything required except the signals, representing that these could be
obtained for about $500 additional. The railroad company declined this
offer, and defendant then proposed to flllllish these signals for the addi-
tional $500; but a few days later it withdrew the proposal. Held, that
this was not such a threat to infringe the patent as to warrant an injunc-
tion; for the presumption is that defendant int('IHled to procure the
signals by lawful means.

Appeal from the Circuit Oourt of the United States for the Dis-
trict of New Jersey.
In Equity. Bill by the Union Switch & Signal Oompany against

the Johnson Railroad Signal Compan}' for infringement of a patent.
There was a decree for complainant, (52 Fed. Rep. 867,) and defend-
ant appeals. P.eversed.
Edwin H. Brown, for appellant.
J. Snowden Bell, for appellee.
Before Circuit Judge, and BUTLER and WALES,

DistIict Judges.

BUTLER, District Judge. 'fhe only questions presented by the
assignments of error, requiring consideration, grow out of the
charge of infringement, which is based on alleged sales to the
Boston & Albany Railroad Company, and an alleg-ed offer to sell
to the Old Colony Railroad Company, of Massachusetts. 1Ve do
not think either allegation is sustained by the proofs.
As respects the first, the facts are that the railroad company,

first named, having acquired a right by license to make and use
the signals on its lines. contracted with the appellant to make and
erect them for a stipulated compensation; and that the latter did
make and erect them accordingly. This was not a violation of the
appellee's rights. The appellee, however, claims that it was, be-
cause the transaction, as it thinks, constituted a sale within the
meaning and prohibition of the patent laws. A contract to make
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and deliver specified articles for a given sum, is held under the
statute of frauds not to constitute a sale, but simply an agree-
ment for materials and labor. Mixer v. Howarth, 21 Pick. 205;
Spencer v. Cone, 1 Mete. (Mass.) 283; Goddard v. Binney, 115 Mass.
450. It is unimportant here, however, by what name the transaction
is designated. No injury resulted to the appellee. The appellant
did for the railroad company, at its instance, only what the latter
had a right to do under its license. The suggestion that it could
not employ others to make the signals for its use, but must make
them itself at its own shops, by its own workmen, is unwarranted
by anything found in the license, or elsewhere. As it had a right
to make them the appellee is not interested in the place or manner
of its exercise. Nor is there any support for the suggestion that
the appellee is entitled to a profit on the manufacture. The right
to such profit pas,sed with the license, irrespective of the individual
who might do the work.
As regards the alleged threat, we find nothing in the proofs to

sustain the allegation. It appears that the Old Colony Railroad
Company advertised for proposals to furnish materials and do
certain work on its line, which included furnishing and erecting
these signals. The appellant offered to do the work and furnish
everything required except the signals; representing that these
could be obtained for about $500 additional. The railroad com-
pany declined the offer thus made; and the appellant then proposed
to furnish the signals for the additional sum named. A day or
two later, however, it withdrew the proposal. There is nothing in
this to justify a belief that the appellant contemplated an in-
fringement of the patent. The only justifiable inference from its
offer to furnish the signals is that it intended to procure them
from some one authorized to sell, or by other lawful means. But
in any view of the transaction it does not show such a threat to
infringe, when the bill was filed, as justifies an injunction. 'l'here
is no evidence that it had the signals on hand for sale, or contem-
plated having them.
The decree must, therefore, be reversed, with directions to dis-

miss the bill.

NATIONAL FOLDING BOX & PAPER CO. v. AMERICAN PAPER PAIL
& BOX CO. et aI.

(Circnit Court, S. D. New York. May 3, 1893.)
1. PATENTS FOR INVENTIONS-INFRINGEMENT-PAPER BOXES.

The second claim of letteri' patent No. 171,SGG, issued January 4, 187H,
to Reuben Ritter, for an imprevement in paper boxes, describes a box con-
sisting of a single sheet of paper, and retaining its shape by the interlock-
ing of flaps projecting from the sides into slots at the ends. The slots
are perpendicular to the bottom of the box, and made longer than the
width of the flaps, so that, when adjusted, the straight edge of the flap
engages with the straight edge of the slot, and does not merely hook into
the corner of it. In defendant's box, while the projections of the flaps
are substantially the same as those of the patent, the slots are at an angle
with the vertical corner of the box, instead of parallel with it, but tho
straight edge of the projection is also altered, so that its locking edge and


