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bezzling, and destroying the contents of certain letters which had
come into his hands as such letter carrier, containing matter of
value. He was also convicted, under section 3892, Rev. St. U. S., for
unlawfully retaining, delaying, and opening a letter not containing
an article of value. He now moves in arrest of judgment on the 11
counts above mentioned, because section 5467, Rev. St., by a casus
omissus, has failed· to provide a punishment for embezzling, secret-
ing, and destroying a letter, and only punishes the felonious steal-
ing of a letter with valuable contents.
This question was at one time disputed in the circuit and district

courts of the United States. See U. S. v. Long, 10 Fed. Rep. 879;
U. S. v. Atkinson, 34 Fed. Rep. 316; U. S. v. Falkenhainer, 21 Fed.
Rep. 624; U. S. v. Wight, 38 Fed. Rep. 106. This section of the
Revised Statutes was discussed in this court in U. S. v. Gruver, 35
Fed. Rep. 59, but in that case the indictment had omitted to charge
that the defendant did steal or take the contents of the letter in-
trusted to him, and for that reason the motion in arrest of judgment
was granted. All doubt, however, has been set at rest by the
decision of the supreme court of the United States in U. S. Y.
Lacher, 134 U. S. 624, 10 Sup. Ct. Rep. 625, in which this precise
question was made and discussed; and the court held that this
section 5467 creates and punishes two classes of offenses,-one re-
lating to the embezzlement of letters, and the other to the steal-
ing of their contents,-and shows the difference between the of-
fenses ,created and punished by sections 3891 and 5467. The first
section creates and punishes the offense of unlawfully detaining, de-
laying, or opening a letter, and of secreting, embezzling, and de-
stroying a letter, although it does not contain anything of value.
The latter section (5467) creates and punishes the crime when such
action relates to a letter containing an article of value, and the
punishment is provided accordingly.
The motion in arrest of judgment is denied.

In re SMITH, Surveyor of Customs.
(Circuit Court, S. D. Ohio, W. D. April 14, 1893.)

No. 4.488.
CusTmls DUTIES-BAR

Hollow, translucent vessels, molded from glass, and etched with fluoric
acid, representing female figm'es, the head separable from the body, and
fitting Closely on a narrow neck, so as to form a stopper, of the Ca!lllcity
of 7% and 18% fluid ounces, respectively, and us,m as bar bottle". :1l'L'
dutiable as "bottles," undpr Act Congo Oct. 1, 1890, (Supp. Hev. St. U. S.
[2d Ed.] p. 817,) par. 103, nnd not as "pressed glasswarp," under pnragraph
105; nor are they dutiable under paragraph 106, which does not include
"etched" glassware in its enumeration of ornamental glassware.

At Law. Appeal by the surveyor of customs from decision of the
board of general appraisers. Affirmed.
John W. Herron, for appellant.
Wright & Wright, for appellee.
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SAGE, District Judge. This case is before the court upon the
application of the surveyor and acting collector of customs, Cincin-
nati, Ohio, for a review of the decision of the board of general ap-
praisers, rendered the 22d of October, 1891, in the matter of the pro-
test of Mihalo"itch, Fletcher & Co. against the decision of the sur-
veyor of customs at Cincinnati, Ohio, as to the rate and amount of
duties chargeable on certain fancy flint glass bottles imported per
Lady Palmer, July 7, 189l.
'rhe merchandise in question was classified as "flint-glass ware,"

under paragraph 105, Act October 1, 1890, (2d Ed., Supp. Rev. St. U.
S. p. 817,) and duty was assessed upon it at 60 per cent. ad valorem.
It appears from the opinion of the general appraisers that the
claim of the importers was that the articles were bottles, subject to
duty under the provisions of paragraph 103. The general apprais-
ers, upon an examination of samples of the articles, found that they
were hollow vessels molded from flint glass, translucent, and of two
designs,-one, of the capacity of less than one pint, and more than
one quarter of one pint, representing a scantily-attired female,
standing erect, the head separable from the body, and fitting closely
on a narrow neck attached thereto, thus forming a cover or stopper
therefor; the other, of the capacity of more than one pint, r.i.'pre-
senting a woman clothed, and in a sitting positioh. This article
was accompanied by a small bamboo rocking chair, in which the fig-
ure was to be placed. The rocking chair was separately invoiced
and rated for duty. The head of this figure also formed a stopper
therefor. The appraisers, upon an inspection of these articles, de-
cided that they were designed for holding liquids, and that they
were flint-glass bottles of the capacity of 7t and 18t fluid ounces,
respectively, dutiable under the appropriate provisions of paragraph
103. They therefore sustained the protest. '1'he survpyor of cus-
toms prays for the reversal of the deeision of the board of general
appraisers, and that the assessment of 60 per cent. ad valorem, un-
der paragraph 105, be affirmed.
Xo testimony was presented, either to the surveyor of customs at

Cineinnati, or to general appraisers. lJJlon the hearing before
this court, witnesses were, by consent, examined; and the United
States appraiser at Cincinnati, who was for many years before en-
tering upon the duties of his office a wholesale druggist, testiflps that
the commercial designation of the articles in question is glassware,
or bar ornaments, and that they were not, as a matte]' of fact, used
for holding liquor. Upon an inspection of the articles it appears
that the neck of the body of each, upon which the head may be fit-
ted, is a hollow cylinder, in which a cork may be insf'rted as a stop-
per. and that it does not differ in shape from the ned: of a bottle.
dealer in glassware and bottles, of 30 years' expel'ipnee, testified

that he had dealt in bottles of similar character, and that they were
called "bar bottleH i" that he had seen them filled with but
that they were not suitable for carrying about. A druggist of 56
years' experience testified that he did not know the trade designa-
tion. but that in his opinion they 'were not bottles. A wholesale
dealer in glassware testified that he had always regardpd articles
such as those in question as bar ornaments, not as bottles. These were
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the witnesses examined on behalf of the surveyQr. of
the fum. of Mihalovitch, Fletcher. & Co., testified that he had been a
dealer in liquors about 20 years; that the order in this. case was for
bottles, from Germany; that the commercial designation of the ar-
ticles in question was "fancy bottles;" and that his firm had been
in the habit of filling and shipping them from Cincinnati allover the
United States. Another wholesale dealer testified that they were
known to the trade as "fancy bottles," and had long been known as
SUCh; and that among his earliest recollections was that of seeing
one representing Napoleon Bonaparte. The testimony, so far as
it is an expression of the opinion. of the witnesses whether the ar-
ticles are bottles or ornaments, is hardly competent. It is compe-
tent to prove what il;! the commercial designation, known to the
trade, .of the mer·chandise in question. But that is quite different
from the expression of an opinion by a witness that the article falls
within or without the class claimed, because that is a question for
the jury or for the court. Greenleaf v. Goodrich. 101 U. S. 278;
Wills v. Russell, 100 U. 8. 621; Recknagel v. Murphy, 102 U. S. 197.
The weight of the testi'llony of these witnesses is in favor of the
conclusion reached by the general appraisers.
The application for review makes the claim that a duty of 60 per

centum ad valorem should be assessed under the following provi-
sions of paragraph 105: "Flint and lime pressed glassware, not cut,
engraved, painted, etched, decorated, colored, printed, stained, sil-
vered, or gilded." But these articles are not pressed glassware;
they are molded, which brings them within an express provision of
paragraph 103. The claim was made upon the hearing that, if they
did not come within the provisions of paragraph 105, they did fall
within the provisions of paragraph 106, which includes "all articles
of glass, cut, engraved, painted, colored, printed, stained, decorated,

or gilded, not including plate glass silvered or looking-glass
plates." But it appears from the testimony of the United States
appraiser as well as for an inspection of the articles, that they are
etched,-the appraiser testifies,-by the use of fluoric acid. They
:are therefore expressly excluded from the operation of paragraph
106, which does not mention etched glass. The application, whether
it be considered upon the testimony, or upon the construction of the
paragraphs referred to, must be denied, and the entry will be ac-
,cordingly.

EDISON ELECTRIC LIGHT CO. et aI. v. EQUITABLE LIFE ASSUR.
SOC. OF UNITED STATES.

(Circuit Court, S. D. New York. May 8, 1893.)

1. PATENTS-ACTION FOR INFUINGE)fEN'l'-Pr.EADING.
In a suit in equity for infringement of a patent the defense of laches

may be presented by a plea.
2. SAME-LACHES.

A patentee cannot maintain an action for infringement against a mere
user who, in common with the public generally, has used the patented
device openly for a period of 11 years, with the full knowledge of the
patentee, and without objection by him.


