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the company or its agents so to do by notice to the insured or his
representatives, and to require this policy to be given up for the
purpose of being canceled, provided that in any such case the com-
pany shall refund to the insured a ratable proportion, for the unex-
pired time thereof, of the premium received for the insurance."
Now the affidavit of defense, after setting forth the giving of notice
by the defendant company of the termination of the insurance to
Charles Tredick & Co., who, as the plaintiffs' brokers, had effected
the insurance at Philadelphia, and the particulars of that notice,
contains the following averment:
'''rhat the insured plaintiffs did not reside in Philadelphia, and their resi-

dence was not made known to tile dtefendant until after the fire, anll that in
this transaction Charles Tredick & Company the agtents anll relll'espnta-
tives of the plaintiffs in Philadelphia in all matters relating to this insur-
ance.:"

'l'here are other statements in the affidavit in respect to the agency
of Charles 'l'redick & Co., which perhaps are open to the objection
of being equivocal, or in the nature of legal conclusions; but the
averment above quoted (which seems to have been overlooked by
the court below) is an independent and positive affirmation of fact,
.and upon a rule for judgment was to be accepted as true. But if
Charles Tredick & Co. were indeed the agents and representatives
of the plaintiffS "in all matters relating to this insurance," then, by
the very terms of the policy, notice to them of the termination of
the insurance was as effectual as notice to the plaintitfs themselves.
'rhe defendants in error, however, insist that the judgment may

be sustained on the ground that the affidavit of defense was fatally
defective, in that a tender back of a proportional part of the pre-
mium of insurance was not aYerred. But the court below distinctly
declined to pass on the question whether an actual tender was nec-
essary to a valid cancellation, and most certainly, in the face of the
statements contained in the affida"it, the point could not properly be
ruled against the defendant. In our opinion the rule for judgment
for want of a sufficient affidavit of defense should have been dis-
charged.
The judgment is reversed, and the record is remanded to the cir-

cuit court for further proceedings.

HALLAl\l v. POST PL'B. CO.
(Circuit Court, S. D. Ohio, W. D. April 25, 1803.)

No. 4,573.
1. LmEL-IlXTENT OF 'i'VRITER-INSTRUCTIONS.

In an action by a candidate for a party nomination to congress for a libel
charging him with the transfer, by bargain and sale, of his sup!)orters, to
the successful candidate, want of actual intent to vilify is not a justifica-
tion; and an instruction requested by the defendant, that plaintiff must
satisfy the jury by a preponderance of proof that, by the article com-
plained of, the defendant intended to charge the plaintiff with the transfer
of his supporters by bargain and sale, is properly refused, the only question
being what was the fair and reasonable construction of the languag"
used.
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2. FOR OFFICE-REPUTATION FOR INTEGRITy-EVIDENCE.
In such action. defendant introduced testimony tending to prove that

plaintiff's reputation for integrity in politics was bad, directing the inquiry
specinlly to his reputntion "as to the mode in which he cO!lducted politics,"
and "ns to selling out." In rebuttal, plaintiff introduced evidence that
hi:; reputntion for intpgrity, "in politics and otherwise," was good. Helrl,
that. tile t.estimony off,>red by the plaintiff in rebuttal was properly re-
cpiye'd, and t.hat it was not error to refuse to confine it. within the limits
of the t.estimony for defendant, i. e. to the reput.ation of tile plaintiff in
politics, in the particulars brought out in the defense.

3. OF PUBI,IC MEN.
In America, as in England, the dell'll:;e of privilege is confined to com-

ment and criticism of the acts of public men, as they actually happened,
and does not extend to false assertions of fact.

4. SAME-CANDIDATE NOMINATION TO OFFICE-PRIVILEGE.
'rhe privilege of comment.ing on and criticising the acts of public men

does not justify the publication in a newspaper of an article which falsely
asserts that a camlidate for a party nomination to congress "sold out" and
transferred his supporters to a rival candidate, and when the trut.h of t.he
facts st.ated in the art.icle is in issue the jury is properly instructed that.
the fact.s which gave rise t.o the commcents must be proved substantially
as alleged; that it is no defense that the writer, when he wrote, honestly
IlPlieved in t.he truth of the charges, if the charges were made recklessly,
unreasonably, and without. any foundation in fact.; and t.hat., in so far as
t.he publication fell within the limits of cliticism and comment., it. was
privileged, but. in so far as it. went. beyond that. the defense of privilege
failed.

At Law. Action by Theodore F. Hallam against the Post Pub-
lishing Company for damages for a libelous publication. Verdict
for the plaintiff for $2,500. On motion for a new triaL Denied.
Wilby & 'Wald and \V. H. Jackson, for plaintiff.
Bateman & Harper, for defendant.

SAGE, District Judge. The plaintiff's action is for the recovery
of damages for libel by reason of the publication by the defendant
of the following article in the Cincinnati Evening Post of the 14th
of October 1892:
Berry Paid Expenses of Theo. Hallam in the Sixth (Ky.) Dist.rict. Contest

for the JIIomillation of a Democrat for Congress.
The Berry-Hallam congressional fight in the sixth Kpntucky distIict. is still

on. That is t.o say, Banquo's ghost. bobs up nmy anll then, t.o the annoyance
of t.he congressional Berry, and the lllort.ifica tion of the defeat.ed
candidate, Theo. 11'. Hallam.
The Boone County Recorder delivers a broadside at the Kenton count.y del-

egates, and naively asks: ""Vhy don't t.hey come out, and tell the t.ruth about
what induced t.hem to go to Berry? 'L'he world knows."
Yes, the world knows, and you might say Mars and t.he ot.her planets know

tt also.
Proprietor Rot.h, of the St.. Nicholas Hot.el, has an inside "cinch" on this in-

formation.
Every one knows Colonel Berry. He is a monopolist., corporation controller,

millionaire speculat.or, political wire puller, first-class hustler, and a pretty
good sort of fellow.
Hallam is a successful lawyer at Covington, but. legal eminence t.here does

not. mean the fat incomes that. are it.s synonyms on this side of tile Ohio. Hal"
lam is of t.he "bhoys," loves ward politics for the fun, if not. t.he emol-
uments, and is about. as poor as a church mouse. In fact, he owes several hun-
dred dollars for t.axes.
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The two counties, Kenton and Campbell, threw out their lrooks for the con-
:grefiisionalnomillation. Kenton swore by Hallam, while.pam{}bell vowed that
th(lpolliical friend and chum of Carlisle, Cassius 1\1. Clay, .lE" and Charles J.
:Helm, their own millionaire and boss,;Albert S. Berry, ilhould be the nominee.
'L'he tight wax.=d hot. The conveution was held at Warsaw, commencing all

September 27th, 'lnd ending September 30th.
The Kenton boys prepared for the fmy. The principal preparations con-

sisted in engaging the steamer Henrietta to carry the delegates to 'Varsaw,
and the carte blanche orders to Mr. .Roth, of the St. Nicholas hostelry, to fill
her np from truck to keelson with the best the cellar and the larder of the house
afforded.
As one delegate remarked:

the champagne flowed off the decks so much that even the Henri-
etta was swimming in it."
"Hallam and his crew did all the feasting and the drinking. The Campbell

Ineu were not in it."
But, the bill was made out to Colonel A. S. Berry. Here is the bill:
"St. Nicholas. Edward N. Roth. Cineinnati, Oct. 10, 1892. Colonel A. S.

Berry, per Theodore F. Hallam, to the St. :Nicholas Hotel Company, Dr.: For
meals, service, wine, and cigars served on board steamer Henrietta, $8H5.15."
'Dhen,again: At 'Vareaw the battle raged four days. On the last day Colo-

nel and Lawyer Hallam were seen to go arm in arm to the r0ar of
the courtllOuse where the convention was held. They had a quiet and conti·
dential cllat.
At its conclusion, Hallam called his warriors about him, and spoke tG them

in whispers.
Immediately thereafter the whole Kenton county delegation cast its vote

for Colonel Berry, and he received the nomination.
Is Oolonel Berry carrying out all and every of the promises he made? .Ah,

there's the rUb.
Mr. Roth, of the St. Kicholas, has sent a bill of $865.15 to Colonel A. S.

Berrv.
That bill is for "dry" and wet provisions ordered by Hallam, and disposed

of by Hallam's supporters.
Such generosity on the part of the victor to the vanquished is truly touching.

The jury returned a verdict for $2,500 in favor of the plaintiff,
and the case is now before the court on defendant's motion for new
trial. The' first reason urged is that the court refused a special
.<:harge requested on behalf of the defendant,-that, to entitle plain-
tiff to recover, he must satisfy the jury by a preponderance of proof,
in support of the innuendo set forth in the petition, that by the ar-
ticle complained of the defendant intended to charge the plaintiff
with the transfer, by bargain and sale, of his supporters to Berry.
The charge was properly refused because the question was not what
the defendant "intended,"-that was immaterial,-but what was the
fair and reasonable construction of the language used,-what mean-
ing it convey-ed. Want of actual intent to 'vilify is no excuse for
a libel; Curtis v. Mussey, 6 Gray, 265. Upon the trial the defend·
nnt offered evidence tending to prove that rumors of a "sell out"
by the' plaintiff to Berry were rife after the final ballot by which
Berry was. nominated, and that those rumors came to the knowledge
of defendant's reporteri;l who atteIl.ded the c0Il.vention, and through
them to defendant's managing editor, before publication of the aI-
legedUbel, .In rebuttal, testimony was a.dmitted tending to prove
the prev:ilence of rumors at the same time and place that the trans·
fer of Rallam's support to Berry was made to defeat the scheme
of the outlying counties of the district to nominate one or another
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of their candidates,-as they had done on previous occasions,-by
reason of the continued antagonism of the delegates from Kenton
(Hallam's county) and Campbell, (Berry's county.) This, it is
claimed, was not competent in rebuttal, because it did not tend to
prove that rumors of the sort testified to by witnesses on behalf of
the defendant were not in circulation. The testimony relating to
rumors which was offered on behalf of the defendant was admitted
without objection, under the defense of privilege, as tending to show
probable cause and good faith, and as proper evidence in mitigation
of damages. In rebuttal the plaintiff introduced, not only the evi-
dence of other rumors, as above, but also that the rumor of a "sell
out" were limited, while the other rumors were general. The jury
was charged that, if the defendant relied upon rumors in justifica-
tion of his comments upon the conduct of the plaintiff, it was bound
to take into account the rumors on both sides,-those that the re-
porters heard, and those that, by a fair and proper exercise of their
opportunities, they might have heard on both sides. In this view
the evidence in rebuttal was competent, as tending to negative the
defense of good faith.
The defendant introduced testimony tending to prove that plain-

tiff's reputation for integrity in politics was bad, counsel directing
the inquiry specially to his reputation "as to the mode in which
he conducted politics," and "as to selling out." No objection was
made, and the testimony went in. In rebuttal, plaintiff introduced
evidence of witnesses that his reputation for integrity, "in politics
and otherwise," was good. It is objected that that was too broad;
that the proof in response should have been confined within the
limits of the testimony for defendant,-that is, to the reputation
of the plaintiff in politics in the particulars brought out in defense.
Testimony as to reputation, in such a case as this, is competent on
several grounds. The weight of authority is that evidence of gen-
eral bad reputation is admissible in mitigation of damages, and
that evidence of bad reputation as to that phase of character
involved in the case is competent, not to establish any facts in
issue, but to explain conduct, and to enable the jury to better weigh
evidence upon doubtful questions of fact bearing upon the character
of the defendant. V\Tb.ere the reputation to be inquired of relates
to the phase or trait of character involved, it is not reputation of
having on previous occasions been guilty of acts of the same sort
as those charged that is competent, but reputation as to the char-
acteristic displayed in the acts charged. Upon a trial for theft
the defendant may go into testimony as to his general reputation
for honesty, but the prosecution would not be allowed to prove in
rebuttal that the defendant was generally reputed to have been
theretofore guilty of like thefts. It would be confined to testimony
of his general reputation for honesty or for thieving. The law
does not recognize one standard of integrity in politics, and another
in private life. In this case it is a question of reputation for in-
tegrity, to be tried by a fixed standard of universal application, and
gauged by the meaning of the word. It is for injury to that reputa-
tion that the plaintiff claims damages, and he had the right, in re-
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bnttal, to show what it was. The cases cited for the defendant do
not conflict with this view. In..Gilchrist v. McKee, 4 vVaUs, 380, it
was held that the character of a female witness for veracity may
not be impeached by evidence of her general reputation as to
cbastity. That decision is in line with the conclusions above
stated. The court rightly said that if character for veracity was
involved an inquiry into anything else was illegitimate. In Conroe
y. Conroe, 47 Pa. St. lfJ8, where unchastity had been imputed to
;the plaintiff, who sued for slander, the court below excluded evi-
dence to prove that the general charadeI' of the plaintiff for chastity
was bad, and ruled that only evidence of general reputation-that is,
as it whole-wa.s receh'able. The supreme court reversed the judg-
ment. 1'he ruling in Drown v. Allen, 91 I'a. Sf. 3D3, another slander

was that in an action for slander the defendnnt might show in
mitigation of damages the general bad character of the plaintiff
"for the particular thing with ,which he was charged." 1'he charge
was that he waR a thief. The (}1lPstion which the court below
overruled was, "vVhat is the general reputation of the plaintiff as
to being a thief?" The (lUestion nllowed was as to the general
reputation of the plaintiff for honesty. '£he supreme court reversed
these rulings, holding that a man might be dishonest without being
.a thief, although he could not be a thief without being dishonest,
but still the reputation ruled competent was the general one of
being a thief. :Moyer v. Moyer, 49 Pa. Sf. 210, was an action for
defamation, the plaintiff claiming that he had been charged with
perjury. It was held that it was error to exclude evidence that
plaintiff's general reputation for truth and veracity in the neigh-
,borhood where he lived was bad. In Duval v. Davy, 32 Ohio St.
604, unchastity had been alleged, and it was held that evidence
of the plaintiff's bad reputation for chastity was competent. .A.11
these cases-and the books abound in likecasps-are in harmony
'with the views above expressed. The question always is, what trait
of character is im'olved'? The case of Sanford v. Rowley, 52 X W.
Rep. 1119, decided by the supreme court of 1lichigan October 4,
1892, is specially relied upon. That was an action for libel. The
language complained of charg-ed perjury upon the plaintiff below,
:and political treachery, with specifications undoubtedly libelous.
,The court said that the language was libelous per se. '£he defend-
ant himself testified that the plaintiff's general reputation for in-
tegrity was bad. The supreme court held that testimony competent.
Defendant was asked concerning the plaintiff's reputation for
political integrity, but that question was not answered. The su-
premecourt said that the question was a proper one, and that the
defendant, under a plea of justification, had a right to give in evi-
dence the political reputation of the plaintiff, and evidence that
the plaintiff was generally regarded in the community where he
lived as a person who in political matters was unworthy of belief,
but that it would necessarily follow, if this were shown, that the
/plaintiff's general reputation for truth was bad; "for it can hardly
be conceived that a person whose general reputation for truth is
bad, in a political sense, has a good reputation for truth and



HALLAM 11. POST PUB. CO. 46t
veracity in other matters."· It is only applying the converse of,
the rule thus stated to hold that general reputation for integrity,
not confining the inquiry to matters political, is competent in re-
buttal of testimony attacking reputation for integrity in politics;
and when the inquiry in rebuttal is, as it was in this case, as to
the reputation for integrity in and out of polities, there can be no
doubt of its competency.
'1'he next proposition upon which the motion for new trial rests

is that whether the publication is privileged is a question for the
judge alone, (citing Odger, Sland. & L. 183,) and that it was error
to leave it to the jury. In the eharge, after a reference to the two
classes of privileged cOillIllunications,-those absolutely and those
eonditionally privileged,-the jury were told that every citizen
has a right to comment freely upon the publie affairs of the country
by calling in question the aets of its officers, beeause the right to
make sueh eonuuent is inherent in our system of government, but
that defamatory words spoken or published of an officer as an in-
dividual are not privileged on the ground that they relate to a mat-
ter of public interest, and are spoken and published in good faith.
It was added that the same rules apply to candidates for nomina-
tion to pnblie offices; that the right of eomment belongs alike to
every citizen, whether editor or individual; and that, if it were
otherwise,-if we had not the right to express freely onr opinions
upon such matters, in order to protect ourselves against political
corruption and abnses,-our rights as citizens would be so curtailed
as to be in imminent danger of destruction. Then the court, after
stating the distinction between criticism and defamation, instrueted
the jury that, when the defense of privilege is relied upon, it is for
the court to say whether the artiele complained of is of the class
of artides deemed privileged, and for the jury to determine whether
it is within the limits of the privilege. 'fhe charge then pro-
ceeds:
"I will try to mal;:e this a little more plllin. In the discharge of the duties

devolved upon me, I have to say to you that in my opinion this article doeE
fall within the class of privileged publications. Underst..md me. I am by no
means saying that it is, as published, II privileged communication. That de-
pends upon the linJitatioJ18 which I l'ave ah"pady expressed
been observed. \Vhen I s'ly that it falls within the class of privileged com-
municlltions,-those that are conditionally privilPged,-I mean that it re-
lates to matters of public concern, which every citizen, every editor, has the
right to criticise and comment upon. ·When I say that it is left to you to de-
termine whether the article itself is privileged, or within the limits, I mean to
lw understood it is for you to determine whether the defcndant hilS kept
within the limits of criticism, or has gone beyond."
The attention of the jury was then directed to the publication,

and to the claim for the plaintiff that it was false, malicious, and
libelous, and to the claim for the defendant that there was no
statement of faet that was not true, and no eriticism not warranted
by the facts; and it was left to the jury to decide, upon the evi-
dence and upon the eharge, what eonstitutes malice, and what is
libelous, between those claims. The questions in dispute were
largely questions of fact, and the court had no right to do any-
thing else than leave them to the jury.
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The jury were charged just before the adjournment of the court
for th(· day, and by consent allowed to separate until the next morn-
ing.. Then, before entering upon the consideration of the case,
they wer(', in the presence of counsel, instructed upon one or two
points not referred to in the general charge,-which was altogether'
oral,-and given a special charge which had been requested, but
oVI'l'looked. The jury were instructed that comment on well-known
or admitted facts was a very different thing from the assertion of
unsubstantiated facts for comment, and that no one had a right to
invent or suspect facts, and make them the basis of comments, how-
ever fair and bona fide; that the distinction between comment or
criticism and allegations of fact could not be too clearly borne in
mind; that the facts which gave rise to the comments must be
proved substantially as alleged, and that it would be no defense
that the writer, when he wrote, honestly believed in the truth of
the charges, if the charges were made recklessly, unreasonably, and
without any foundation in fact; also, that in so far as the publica-
tion sued upon fell within the limits of criticism and comment, it
was privileged; in so far as it went beyond that, the defense of
privilege failed.
It is objected that the law does not sustain the charge, and that

it was inconsistent with the general charge. In the general charge
the instruction was that if the jury come to the conclusion that the
publication complained of was a fair, bona fide criticism, the de-
fendant having reason to believe the facts as published, and the
deductions warranted by the facts "as you find them, you would be
justified in concluding that it was a privileged publication. If not,
the artlcle is a libel, if it tends to. affect the reputation and stand-
ing of the plaintiff." Reasonable belief in the truth of the facts
commented upon is as essential to fair comment as that the deduc-
tion be warranted by the facts, but the instruction was that the de-
ductions were to be warranted by the facts as found by the jury.
.This is. perfectly consistentwith the subsequent instruction. It is to
be borne in mind that these instructions were given after the plain-
tiff had introduced evidence tending to prove that the facts alleged
were false, and by the defendant that they were true. But it was
contended for the defendant that the privilege covers not only com-
ments, but also statements of fact, and that the American rule is,
by reason of the difference in government and institution, broader
than the English rule. The English rule, as stated by Cockburn,
C. J.,. in Seymour v. Butterworth, 3 Fost. & F. 377, is that if a
writer asserts that a member of parliament had to sell
hi.s "Vote upon a corrupt contract, or that a member would not have
voted or spoken as he did but for a corrupt understanding that he
should receive a reward, such would not be excusable as fair· com-
ment. See, also, Davis v. Shepstone, L. R. 11 App. Cas. 187, where
Herschell, L,C., notes the distinction between comment or criticism
and allegations of fact,· and limits the privilege to the comment or
criticism. See, also, Ogden, Sland. & L. *33 et seq., under the title
"Criticism." The American rule, according to the weight of author-
ity, is substantially the same. In Smith v. Tribune Co., 4 Blss. 477,
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the rule is stated to be that a public journal has no right to make
specific charges against a public man unless they are actually true,
and mere honesty ofmotive is not a sufficient defense. Judge Drum-
mond said that if the rule were otherwise every public man would be
at the mercy of every journalist, and they could launch charges
against him with impunity. So it has been held that the privilege
of fairly canvassing the acts or conduct of public men does not in-
clude or imply a license to vilify or defame them. Snyder v.
Fulton, 34 Md. 128; Palmer v. Concord, 48 N. H. 211. The su-
preme court of Massachusetts in Curtis v. ,Mussey, 6 Gray, 273,
held that published charges against a public officer, of corrupt and
improper motives, were not privileged, and that without a plea of jus·
tification there was no complete defense and legal bar to the action.
In Hamilton v. Eno, 81 N. Y. 126, Chief Justice Folger, announ-
cing the opinion of the court, said that the truth concerning a public
offi,cer might be published in good faith, but for what was false
and aspersive the publisher was liable, however good his motives.
In Seely v. Blair, (decided in 1833,) Wright, (Ohio,) 358, 683,-one
of the early cases,-the supreme court of Ohio held that nobody
has a right to slander, or utter falsehoods of, a public officer, or
of a candidate for office; and in Publishing Co. v. Moloney, (de·
cided January 31, 1893,) 33 N. E. Rep. 921, the same court said
that the defense of privilege must be pleaded, (which has not been
done in this case,) and, recognizing the right of free and full com·
ment and criticism on the official conduct of a public officer, de-
nied the doctrine that the press is privileged to speak as freely
of the private character of the person holding the office as of his
official conduct and character. The court says:
"In our opinion a person who enters upon a public office, or becomes a can-

didate for one, no more surrenders to the public his private character than he
does his private property."

The defendant in the case now before this court was the plaintiff
in error in that case, represented by the same counsel, who appar-
ently argued the same points, and presented the same authorities,
as here. The court cited with approval Seely v. Blair, supra, and
held that "while it is the right of the press, as it is of individuals,
to freely criticise and comment upon the official action and con-
duct of a public officer, false and defamatory words spoken or
published of him, as an individual, are not privileged on the
ground that they related to a matter of public interest, and were
spoken or published in good faith."
Counsel cite Atkinson v. Free Press, 46 Mich. 341, 9 N. W. Rf>p.

501, but their references are ta the dissenting opinion of Judge
Cooley. The decision of the court is against their contention.
Miner v. Tribune Co., 49 :Mich. 358, 13 N. W. Rep. 773, is not in
point. The acts of the police justice which were the subject of
comment were not in dispute, and the supreme court held that
the comments were privileged. Palmer v. Concord, 48 N. H. 211,
hereinbefore cited, does hold that if the publication is made from
good motives, and for justifiable ends, a belief-founded on rea-



464 FEDERAL REPORTER, vol. 55.

Bonable gronnds--of its truth is a good defense. The action was
under a statute, upon the case, by the proprietor of a newspaper,
for the destruction of his printing establishment by a mob. Ille-
gal or improper conduct causing the destruction Was made by
the statute a defense, and it was claimed that the publication of
articles alleged to have been libelous was the cause. 'i'he supreme
court said that the 1st, 4th. and 5th articles-the only ones that
contained any statements of facts-were prima facie libelons, and
that their publication must be regarded as "illegal conduct" un-
less justified or excused by facts sufficient to constitute a defense
to an indictment for libel. The holding that a belief, founded upon
reasonable grounds, of the facts was included in the privilege is
against the weight of authority. In Briggs v. Garrett, 111 Pa.
St. 404, 417, 2 At!. Rep. 513, Chief Justice Paxson called atten-
tion to the fact that the defendant made no charge of COTTU ption ill
office against the plaintiff; that all he said (at a public meeting held
pending the candidacy of the plainti1f for re-election) was that
some one else, giving his name,had made such a charge in writil:g,
and with that the defendant handed the writing to the secretary
of the meeting to be read, and it was read. 'i'he court citpd Ham-
ilton v. Eno, supra, and several other cases, to the point that to
falsely accuse a public officer of a crime is not privileged, and said
that how widely what the defendant did differed from originating
a false charge was plain to the dullest apprehension. The case
is thus clearly distinguished from the case at bar. In Ex parte
Steinman, 95 Pa. St. 220, 236, Chief Justice Sharswood said that
the article complained of meant to charge, and did charge, that
the judge had decided the case wrongfully from motives of political
partisanship, and that it was a gross libel on its face. I am not
abl.e to recognize in that case an authority in favor of the ddend-
ant in this case. The case of Press Co. v. Stewart, 119 1'a. St.
584, 602, 603, 14 Atl. Rep. 51, is also cited for the defendant. In
that case the court held that the article was not a libel, but, at
most a harmless bit of pleasantry in which the reporter had suc-
ceeded in making himself somewhat ridiculous. 'I'he dPfendlUlt
pleaded the truth in justification, and the court held that it was
error to refuse to instruct the jury that if they believed that the
article was a fair and true account of the interview, the verdict
must be for the defendant; belonging-, as it did, in the opinion of
the court, to' the class of conditionally privileged articles. The
court also held that no presumption of malice arose from the mere
fact of publication, and that malice in fact must be proven be-
fore the plaintiff could recover. There is nothing in that case in
confiiet with the views expressed in this opinion.
The motion for new trial will be overruled.
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NATIONAL BANK OF OF CITY v. ATKINSON.

Court, D. Kansas. April 11, 18D3.)

No. 6,850.

1. BAKKS-ULTRA VIREs-AcclnnfODATION IKDORSERS.
A national uank cannot loan its credit or uecome au accommodation

indorser.
2. SAl\IE-POWERS OF PRESIDENT-ExECUTION OF NOTE.

'1'he presi!1elll of a natie,nal bank has no power inherent in his office to
bind the bank by the of a note in its name, but power to do so
may be conferred on him by the uoard of directors, either expressly, by
resolution to ihat effeet, or by suu"equent I'atific:ltion, or uy acquiescence
in transactions of a similar nature, of which the directors notice.

S. IND( RSE.l<lENT.
An l<Jnglish company, by its resid"nt directors, Eo & C., made

a <iraft on its homo office in London for £;:;,000, payable to the order of
the resident Jumager, and applic'd to the Bank of Commerce to cash the
S:lme. The bank agreE'll to cash it if the indorsement of the First
Bmlk was obtained. '1'he cashipI' of the latter bank indorsed tlw draft.
The draft, less discount, was cr",1ited by the Bank of COInm('l'ce to the
First National Bank, and a credit to the company was made
on the books of the First Kational Bank. A similar draft for £3,000, was

in the same manner. Both of these drafts wert' paid. A second
<l1"1ft: for £;;/)1)1) was drawn, and was iudOl'Sf,'cl by tiv, cashier of tlw First
;'\'ltional Bank in the same manni'r, but no entry of the draft or of the in-
dOJ',;ement was made in E1e books of the bauk. Tilis draft was taken by
Oul" of the officers of the mortgage company to the Bank of Conum'rce. A

dmft f{lr £3,000 was also drawn and i11(lorsed by the cashier, and
to the Bank of Commerce. The London cffice refused to pay

tho draft, as tlnnvn without authority. On receipt of notice of refu",tl to
pay the second ,Iraft f,Jl' £5,000 the Bank (If Commerce notified the offieel's
of the mort!;"lge cOll1pany that it had be"n protested. E. called on that
bank, and, being infonncd that the draft I11U"t be tIlken up, g-ave a note
for the amount. was chairman of the resident beard of directors and
als(, president of the F'irst National Bank. 'I'he note was drawn up in tile
alike of the Bank of Commerce, and signed hy the company

chairman, l,ud indorsed by him as an individual, and also by the ll'irst
National Bank by E., as president. '1'he note was executed and indorsed
by him without the knowledge of the othel" officers of the First National
Bank, and without authority from it. \VIH'n the second draft for £3,000
was retul"ned, a similar note was given for it. '1'h"se notES were renewed
at mat.urity in a sing'le notr', whieh was further renewed. All the notes
were executed and imlorsed as th(· first note had lll'en. Held that, under
the circumstances, and upon the evidence, the First Kational Bank was
not liable, htning never received any consldC'ration for the indorsement,
which was only an accommodation indorsell1('ut, made by the president
without authmity.

At Law. Action by the National Bank of Commerce of Kansas
City, Mo., against 'V. T. Atkinson, receiver of the First National
Bank of Kansas City, Kan., upon certain promissory notes and a
certificate of deposit.
Elijah Robinson, for plaintiff.
Ady, Peters & Nicholson, for defendant.

RINER, District Judge. This is an action at law. The petition
contains four separate causes of action. The first cause of action
is upon a promissory note for the sum of $38,959, with interest,

v.55F.no.4-30


