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The contract does not indicate the character of the test that was to
be used. The proper construction, therefore, to be given the con-
tract is that the parties intended that test which was usual and
customary in the trade, with respect to pipe to be laid for the pur-
pose of the conveyance of gas. The evidence satisfies me that the
usual and customary test was the hydraulic test, and that this pipe
came up to the standard required by the contract under such test.
Where different manufactures of pipe are used, it may be difficult
to prove which make fails to come up to the required standard, but
this burden of proof is upon the defendant, and it has failed to sut-
isfy me that the defect can be justly attributable to the plaintiffs’
pipes. The severe test applied in 1891 was also not made with rea-
sonable promptness within the provisions of the contract. Upon
the whole, there must be a judgment for the plaintiffs for the amount
which the parties have stipulated to be due if no offset should be
granted, namely, in the sum of $8890.71, and judgment for that
amount is to be entered for the plaintiffs as of the 29th of April,
1893,

CARROLL-PORTER BOILER & TANK CO. v. COLUMBUS MACH. CO.
(Circuit Court of Appeals, Third Circuit. May 5, 1893.)

1. SALES—BRrEACH OF WARRANTY—DAMAGES—EVIDENCE.

‘Where the defense in an action for the contract price of a machine
which cannot be bought in the market is breach of warranty, evidence to
show the loss by reason of such breach of an actual contract by the
purchaser with a third person, and the difference between what it would
have cost to execute the contract, and the price agreed to be paid for
so doing, is admissible.

2, SaME—LosT CONTRACT—MEASURE oF Damaars.

The measure of damages in such case is the difference between what
it would have cost to fulfill the contract, and what the purchaser of the
machine would have reccived if he had not been prevented from so
doing.

8. SAME—CONTRACT COMPLETED ELSEWHERE—MEASURE OF DAMAGES.

Where the purchaser was unable to fulfill a contract because of defects
in the machine, and was obliged to send the work eclsewhere to
be completed, the measure of damages was the difference hetween what
it would have cost the purchaser to complete the work reguired by the
contract if the machine had conformed to warranty, and what he was
compelled to pay, and did pay, to others for doing or completing that
work.

4, SAME—DAMAGES—ADVERTISING—MISCELLANEOUS LOSSES.

Expenditures made in advertising, and losses incurred in the general or
miscellaneous business of the purchasers, cannot be allowed as damages
for breach of the warranty, as the relation between such expenditure
and the breach is too remote and uncertain.

In Error to the Circuit Court of the United States for the West-
ern District of Pennsylvania.

At Law. Suit by the Columbus Machine Company against the
Carroll-Porter Boiler & Tank Company for the purchase price of a
machine, Defendant claimed, by way of set-off, damages for breach
of warranty. There was judgment on a verdict for plaintiff. De-
fendant brings error. Reversed.
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George Shiras, 3d, for plaintiff in error.
Fdwm w. Smlth for defendant in error.

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis-
trict Judges.

DALLAS, Circuit Judge. The defendants sold to the plaintiffs
a machine for rolling and bending sheets of iron. The letter which
embodied the contract of sale contained this language:

“This machine will have a capacity of bending a sheet 3-16 inches thick,
and full width, to a sheet 114 inches thick and ¢’ wide. Will roll to a dia.
of 24 feet on light stock. The machine is guarantied first-class, as is also ma-
terials and workmanship.”

The machine was delivered, and this action was brought for re-
covery of the contract price. The case turned upon the defense
that the machine was not of the warranted capacity, and that dam-
ages had resulted, which were claimed by way of set-off. The only
matter for consideration here is the rule of damages, and that sub-
ject is presented by four assignments of error to the rejection of
as many separate offers of evidence. If the measure generally ap-
plicable where a warranty such as this has been broken were ap-
propriate to the circumstances of this case, there could be no doubt
of the correctness of all the rulings complained of; for it is well set-
tled that ordinarily the sum recoverable is the difference between
the price contracted to be paid for the article as warranted, and the
market price of like articles at the time of the breach. Where,
however, as in the present case, the article is one which could not
be bought in the market, that standard eannot be resorted to; and
some other, which shall be fairly compensatory to the vendee, and
not unjust to the vendor, must, of necessity, be adopted.

By the first offer it was proposed to show the loss, by reason of
the breach of warranty, of 4n actual contract of the plaintiffs with
a third person, and the difference between what it would have cost
the plaintiffs to execute that contract, and the price agreed to be
paid them for doing so. The objection which was and is interposed
to this offer is that it assumed that loss of profits is a subject of
damage. - We agree that this assumption was involved, but not
that it rendered the offer inadmigsible. Railroad Co. v. Howard,
13 How. 307; U. 8. v. Behan, 110 U. 8. 338, 4 Sup. Ct. Rep. 81, It is
a mistake to suppose that, where a vendee is unable to supply him-
self in the market, he is wholly debarred from showing in any way
such damages as he may actually have sustained as a natural and
proximate consequence of the vendor's failure to deliver at the time,
or of the quality, agreed, or, as the same rule is sometimes ex-
pressed, such damages as' the vendee has in fact suffered, and which
may reasonably be presumed to have been contemplated by the
vendor when the contract was made, Where an article is pur-
chased which enters into the product of the vendee’s manufacture,
and by reason of the vendor’s failure.to deliver the vendee is obliged
to substitute an inferior article, the case presented is substantially
the same as if the inferior article had been wrongfully delivered by



CARROLL-PORTER BOILER & TANK CO. v. COLUMBUS MACH. co. 453

the vendor; and such a case was McHose v. Fulmer, 73 Pa. St. 365,
in which the supreme court of Pennsylvania held that the vendee
was entitled to compensation for the loss of a contract for the sale
of his product, which had resulted from the use of the inferior ar-
ticle in its composition. The article there in question was not pur-
chasable in the market, and the court, per Sharswood, J., said:

“In such a case the true measure is the actual loss which the vendee sus-
tains in his own manufacture by having to use an inferior article, or not re-

ceiving the advance on his contract price upon any contracts which he had
himself made in reliance upon the fulfillment of the contract by the vendor.”

There is no difference in principle between that case and the pres-
ent one. There the article purchased was for use as an ingredient
in the manufacture of the product which was the subject of the
contract of which the vendee was deprived. Here the article in-
volved was the mechanism relied upon for the construction of the
thing sold, and by reason of the insufficiency of that mechanism
the performance by the vendees of their dependent contract was
rendered wholly impossible. The result in each case was the same,
—a contract lost to the vendees by reason of the default of the
vendors. The defendants were aware of the fact that a machine
such as they had undertaken to supply could not be procured in the
market. That the plaintiffs, who purchased this one for use in
their business, would make contracts involving its operation, was
a contingency which the defendants must have anticipated; and
that the loss of such contracts would result from breach of the
warranty was a consequence so direct and natural that they must
be presumed to have contemplated it. This is the view of the
matter which was taken by the court which decided the very simi-
lar case of McHose v. Fulmer, and we think it is the only reasona-
ble one. The intent of the law is to award such damages as will
compensate the injured party for the injury sustained; and if these
plaintiffs could have obtained another machine with which to ful-
fill their contracts, that intent might have been accomplished in
this instance by applying the ordinary measure of damages; but,
as that measure was inapplicable, they were entitled to the sub-
stitution of an appropriate one, and that which they set up was just
and reasonable, and precisely adapted to the special facts of the par-
ticular case. They had lost a contract, and they claimed the differ-
ence between what it would have cost them to fulfill it, and what
they would have received if they had not been prevented from do-
ing so; and “nothing short of this will do justice, becanse nothing
short of it will give the plaintiffs the benefits they could have en-
joyed if they had not heen deprived of their rights.” To the list
of authorities furnished by Mr. Justice Bradley in U. 8. v. Behan,
supra, there may be added, as also pertinent to the general subject,:
Borries v. Hutchinson, 18 €. B. (N. 8.) 445; Hydraulic Co. v. Mc-
Haffie, 4 Q. B. Div. 670; Hinckley v. Steel (o, 121 U. 8. 264, T
Sup. ('t. Rep. 875; White v. Miller, 71 N. Y. 118; Wakeman v,
Manufactaring Co.,, 101 N. Y. 203, 4 N. E. Rep. 264; DBeeman v.
Banta, 118 N. Y. 338, 23 N. E. Rep. 887; Bank v, Reese, 26 Pa.
St. 143; and Culin v. Glass Works, 108 Pa. St. 220.
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The principles which have been discussed with especial reference
to the first offer, are also applicable to the second and third offers;
for by each of them, as by the preceding one, it was proposed to
show that an actual contract had been lost to the plaintiffs because
of the defectiveness of the machine. But the method indicated for
the ascertainment of the amount of the resultant damage was not
the same. The claim asserted by the second and third offers was for
the difference, in each instance, between what it would have cost
the plainﬁffs to do or to complete the work required by the de-
pendent contract if the machine had conformed to warranty, and
what they were compelled to pay, and did pay, to others for doing
or completing that work. Assuming, in accordance with what
has already been said, that the subject of damage was an admissi-
ble one, the measure suggested was certainly correct. For per-
formance of the plaintiffs’ contract the use of a sufficient machine
was essential. They were therefore compelled either to abandon
their contract, or to acquire the use of a machine by some means.
It not being poss1ble to purchase, they would have been justified in
hiring. But as they could not, in either way, bring a machine to
the work, they were compelled to take the work to a machine; and
they now ask allowance; not for the entire sum which they had to
pay, but only the difference between that sum, and what it would
have cost them to do the work themselves. This, practically,
amounts to a claim for money paid for hire of a machine, and for
the profit which, presumably, was charged by those who did the
work; but the defendants have no right to object to any part of
this disbursement, for it was all rendered necessary by their breach
of contract.

The fourth offer differed materially from the others. By it evi-
dence was offered to show, not actual contracts made in reliance
upon the warranty, but expenditures made for advertising, and
losses incurred, in the general or miscellaneous business of the
plaintiffs. The relation of such expenditures and losses to the
breach. is too remote, vague, and uncertain to admit of their allow-
ance. As was said in White v. Miller, 71 N. Y, 118--133:

“Gains prevented, as well ag losses sustained, may be recovered for a breach
of contract, where they can be rendered reasonably ceriain by evidence, and
have naturally resulted from the breach. But mere contingent or specula-
live gains or losses, with respect to which no means exist of ascertaining with

any certainty whether they would have resulted or not, are rejected, and the
jury will not be allowed to consider them.”

This distinction is referred to in many other cases, and especially
in Railroad Co. v. Howard, 13 How. 307, and U. 8. v. Behan, 110 U.
8. 33&, 4 Sup. Ct. Rep. 81, In Railroad Co. v. Howard it is thus
stated:

‘“Wherever profits are spoken of as not a subject of damages, it will be
found that something contingent upon future bargains, or speculations, or
states of the market are referred to, and not the difference between the
agreed price of something contracted for, and its ascertainable value or cost.”

The 1st, 2d, and 3d assignments of error are sustained. The 4th
is not. The judgment of the circuit court is reversed.
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ROYAL INS. CO. v. WIGHT et al.
(Circuit Court of Appeals, Third Circuit. April 25, 1893.)
INSURANCE—ACTION ON PoLIcY—AFFIDAVIT OF DEFENsE — NoTICE OF CANCEL-
LATION,

In an action on a fire insurance policy an affidavit of defense setting up
pancellation of the policy, and notice thereof to the representatives of the
insured, was ndjudged insutlicient on the ground that notice of cancellation
served on the brokers who procured the insurance was invalid. Held error,
the policy having provided for notice of cancellation to the insured or his
representatives, and the affidavit of defense having alleged the giving of
notice to the brokers in question, and that they were the agents and
representatives of the plaintiffs in all matters respecting the insurance.

53 Fed. Rep. 340, reversed. Grace v. Insyrance Co., 3 Sup. Ct. Rcp. 207,
109 U. 8. 278, distinguished.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

At Law. Action by Charles Wight and George E. Lackey, doing
business as Wight & Lackey, against the Royal Insurance Company,
to recover on a policy of insurance. The affidavit of defense set up
a cancellation of the policy, and notice thereof to the brokers who
procured the policy as representatives of the insured. There was
a judgment for plaintiffs, (53 Fed. Rep. 340,) and defendant brings
error. Reversed.

Morton P. Henry, for plaintiff in error.
‘Wm. Wilkins Carr, for defendants in error.

Before ACHESON, Circuit Judge, and BUTLER and WALES, Dis-
trict Judges.

ACHESON, Circuit Judge. In making absolute the rule for judg-
ment for want of a suflicient affidavit of defense, the court below
acted upon the supposed binding authority of Grace v. Insurance
Co., 109 U. 8. 278, 3 Sup. Ct. Rep. 207. But there the question
of agency arose upon these words of the contract:

“The insurance may also be terminated at any time, at the option of the
company, on giving notice to that effect, and refunding a ratable proportion
of the premium for the unexpired term of the policy. It is a part of this con-
tract that any person other than the assured, who may have procured the
jnsurance to be taken by the company, shall be deemed to be the agent of the
assured named in this policy, and not of this company under any circumstances
whatever, or in any transaction relating to this insurance.”

The court held that this clause imported nothing more than that
the person obtaining the insurance was to be deemed the agent of
the insured in matters immediately connected with the procurement
of the policy; that his employment was not thereby extended be-
yond the procurement of the insurance; and that his agency ceased
upon the execution of the policy; and, therefore, that subsequent
notice to him of the termination of the insurance by the company
was not notice to the insured. But this decision by no means rules
the case disclosed by the record now before us.

The policy here in suit provides that, when from any cause the
company shall desire to terminate the insurance, “it shall be lawful



