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the matters to which they apply are not set forth in the petition,
they cannot now be considered. The difficulties anticipated by pe-
titioners, relative to conflicting interests and priorities of liens,
may in fact never arise, and certainly cannot be passed upon by the
court until they are properly raised by the pleadings. It follows
from the conclusions I have reached that the prayer of petitioners
to be made parties complainants in this suit must be denied, and
their petition be dismissed. I will enter an order to that effect.

TASKER et al. v. CRANE CO.
(Circuit Court, N. D. Illinois. May 2, 1893.)

1. SALE—TEsT—CONSTRUCTION OF CONTRACT.

‘Where a contract for the manufacture and sale of gas pipes provides
that the pipes when laid shall be tested with reasonable prompiness, with-
out indicating the nature of the test to be used, the proper mode of test-
ing is that which is usual and customary in the trade with respect to
such pipes.

2, SAME—REsSONABLE TIME.
A delay of several months before testing the pipes after they are laid
is not reasonable promptness.

At Law. Assumpsit by Morris Tasker & Co. against the Crane
Company for goods sold and delivered. Judgment for plaintiffs.

Albert B. Force, for plaintiffs,
Williams, Holt & Wheeler, for defendant.,

JENKINS, Circuit Judge. The plaintiffs, on the 12th of July,
1890, contracted to furnish and deliver to defendant 20 miles of
8-inch standard nominal weight line pipe, made from soft iron free
from blisters and other imperfections, and guarantied to stand a
working line pressure of 1,000 pounds to the square inch when
proved and tested in line, and proved tight in the line, which work-
ing test was to be made with reasonable promptness. The pipe
was intended to be used in the construction of the gas line from the
interior of Indiana to the city of Chicago, to be constructed by the
Columbus Company, and was to be delivered not later than Septem-
ber 15, 1890, at railway stations to be designated by the Crane Com-
pany, and was so, in fact, delivered prior to that date. There was a
subsequent parol agreement for the delivery of a certain quantity of
6-inch iron line pipe and 4-inch iron line pipe, touching which no
question was made. In August, during the progress of delivery, the
plaintiffs were notified that certain pipe arrived in a bad condition,
and by their direction the pipe was laid aside, and, after that, re-
turned, and accounted for by the plaintiffs; and the defendant was
then instructed that it should not use one length of the pipe un-
less it was in perfect condition, but should return it. The pipe of a
number of other manufacturers was likewise used in the construe-
tion of the line, and all the pipe appears to have been laid indis-
criminately, without regard to whether it was manufactured by one
party or another. It was so laid to suit the convenience of the con-
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struction company, and according to the receipt of the pipe. 1n
September some sort of an air test was made by the construction
company in the presence of an officer of the Crane Company, of some
miles of the pipe in line, and defeets and leakage were found. But
whether that leakage occurred in the pipe of the plaintiffs or in the
pipe furnished by other manufacturers is not fully disclosed. In
1891 further air tests were made, and leakage then found, which was
subsequently remedied by the comstruction company by the re-
moval of the collars of the joints, and the substitution of another
and different collar. Of these tests, or their result, no notice was
given to the plaintiffs, and they had no knowledge that any such tests
had been made until a time subsequent to the commencement of
this action. All the pipe manufactured by them was subjected at
the manufactory to a hydraulic test of 1,200 pounds to the square
inch; and the pipe found to be perfect.

‘Whether such pipe, when laid in line, will prove sufficiently tight
for the purposes for which it was intended, depends upon various
considerations,—the strength of the pipe and of the joints and the
threads, the character of the joint or collar, and the uniformity of
the taper to the thread on the pipe and in the collar, and also upon
whether the pipes are properly jointed and screwed together, the
cleanliness of the threads when the pipes are united, and upon
whether the surface upon which they are laid is even. At the time
that the defendant forwarded to the plaintiffs the contract for ex-
ecution, it desired that the plaintiffs should adopt the exira heavy
coupling as made by the National Tube-Works Company for their
standard or line work. It informed the plaintiffs that it had re-
quested the tube-works company to forward to the plaintiffs a sample
of this coupling, and requested the plaintiffs strictly to observe the
gauge, eight threads to the inch, with five eighths of an inch taper,
ete. This sample was received, and the couplings were made in
strict conformity with the sample.

The defendant claims that it is entitled to offset against the
amount due the plaintiffs for the pipe the expenses incurred in re-
moving these collars and the substitution of other collars, such as
were designed by the construction company, and which were used
eventually in the construction of the line. I am of opinion that
this offset ought not to be allowed. - I am by no means satisfied that
the leakage found can be attributed to any defect in the pipe or the
threads. In ‘view of the fact that certain defective pipes were
found, and of the positive instruction of the plaintiffs to return all
defective pipe, and to permit none to be laid, and that no further
complaint of defective pipe was preferred, it is very cogent to my mind
that there was no such defective pipe of the plaintiffs’ manufacture
found. If the leakage occurred by reason of the peculiarity of the
collar used, it need only be observed that the collar was in exact
accordance with the sample which the defendant furnished and
desired to be used. It may be said also, with respect to the tests ap-
plied, that it is very peculiar that not only was no notice given to the
plaintiffs when the tests were to be made, nor were they even notified
of the result of the tests until long after this litigation had ensued.
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The contract does not indicate the character of the test that was to
be used. The proper construction, therefore, to be given the con-
tract is that the parties intended that test which was usual and
customary in the trade, with respect to pipe to be laid for the pur-
pose of the conveyance of gas. The evidence satisfies me that the
usual and customary test was the hydraulic test, and that this pipe
came up to the standard required by the contract under such test.
Where different manufactures of pipe are used, it may be difficult
to prove which make fails to come up to the required standard, but
this burden of proof is upon the defendant, and it has failed to sut-
isfy me that the defect can be justly attributable to the plaintiffs’
pipes. The severe test applied in 1891 was also not made with rea-
sonable promptness within the provisions of the contract. Upon
the whole, there must be a judgment for the plaintiffs for the amount
which the parties have stipulated to be due if no offset should be
granted, namely, in the sum of $8890.71, and judgment for that
amount is to be entered for the plaintiffs as of the 29th of April,
1893,

CARROLL-PORTER BOILER & TANK CO. v. COLUMBUS MACH. CO.
(Circuit Court of Appeals, Third Circuit. May 5, 1893.)

1. SALES—BRrEACH OF WARRANTY—DAMAGES—EVIDENCE.

‘Where the defense in an action for the contract price of a machine
which cannot be bought in the market is breach of warranty, evidence to
show the loss by reason of such breach of an actual contract by the
purchaser with a third person, and the difference between what it would
have cost to execute the contract, and the price agreed to be paid for
so doing, is admissible.

2, SaME—LosT CONTRACT—MEASURE oF Damaars.

The measure of damages in such case is the difference between what
it would have cost to fulfill the contract, and what the purchaser of the
machine would have reccived if he had not been prevented from so
doing.

8. SAME—CONTRACT COMPLETED ELSEWHERE—MEASURE OF DAMAGES.

Where the purchaser was unable to fulfill a contract because of defects
in the machine, and was obliged to send the work eclsewhere to
be completed, the measure of damages was the difference hetween what
it would have cost the purchaser to complete the work reguired by the
contract if the machine had conformed to warranty, and what he was
compelled to pay, and did pay, to others for doing or completing that
work.

4, SAME—DAMAGES—ADVERTISING—MISCELLANEOUS LOSSES.

Expenditures made in advertising, and losses incurred in the general or
miscellaneous business of the purchasers, cannot be allowed as damages
for breach of the warranty, as the relation between such expenditure
and the breach is too remote and uncertain.

In Error to the Circuit Court of the United States for the West-
ern District of Pennsylvania.

At Law. Suit by the Columbus Machine Company against the
Carroll-Porter Boiler & Tank Company for the purchase price of a
machine, Defendant claimed, by way of set-off, damages for breach
of warranty. There was judgment on a verdict for plaintiff. De-
fendant brings error. Reversed.



