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that the complainants would have been entitled to an injunction
based upon that allegation. We will not enter upon an extended
discussion of this aspect of the matter, because it is not necessary
that we should do so, but we deem it proper to suggest, with ref-
erence to any possibly contemplated further proceedings, that, while
it is generally true that annoyances which substantially detraet
from the ordinary comfort of life may be enjoined, yet equity will
never interpose where a due regard for all the attendant circumstan-
ces should impel a chancellor to withhold his hand. In Robb v.
Carnegie Bros. & Co., 145 Pa. St. 324, 22 At!. Rep. 649, it is said
that the operation of coke ovens at an appropriate place will not
be enjoined; and in Huckenstine's Appeal, 70 Pa. St. 102, an injunc-
tion against brick burning 'was, in view of the surrounding circum-
stances, refused. 'l'here are numerous other judicial decisions of
the same import, but in these two cases the principle to which we
desire to direct attention is sufficiently exemplified. The seventh
assignment of error is sustained.
TIle eighth and twelfth assignments of error are to the allowance

of an amendment by which Henry Herbert and Margaret Herbert
were made parties plaintiff, and to the imposition of the costs upon
the defendant below. They are not supported. No wrong was done
the defendant by admitting the life tenants as joint complainants
with the remainder-men, or by the manner of their admission; and
the costs of the proceeding were not increased because this was
done, or by reason of the time at which it was done. further
amendment of the bill became requisite, or was made, in conse-
quence of the addition of these parties, and the evidence which had
been previously taken was as pertinent after their addition as it
was before.
The remaining assignments do not require separate consideration.

Thev are not sustained. The decree of the circuit court is now
modified by striking therefrom the second paragraph thereof, viz.:
"Second, from operating any coke ovens so near the premises of
said complainants as to injure the same by flames, heat, gases, or
smoke emitted therefrom;" and, as thus modified, the decree is
affirmed. And it is further ordered that one half of costs of
this appeal shall be paid by the appellant, and one half thereof by
the appellees.
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(Circuit Court, E. D. Virginia. April :W, 1883.)

RAILROAD COJ\1PANIES-HECEIVEHS-HI(JIIT OJ!' BONDIIOLDEHS TO IN'l'ERVEKE.
\VIlPre, in a foreclosure suit. a is appointed for tIw property

of a railroad company which owns 01' controls a large llum]H'r of other
roads constructed and operated under separate charters, tIl<' fact that a
single trust company is trustee under 12 different mortgages or tmst
instruments executed by several corporations in the system i" not of itself
sufficient ground for allowing a committee representing bondholders under
the said trusts to become a party plaintiff in the suit, in the absence of any-
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: ; :1!hing' showing negligence on the part of the trustee in protecting their
or that there is any conflict between the v,arious interests repre-

by the tl1L\ltee.

In Equity. Bill byWilliam P. Clyde and others against the Rich-
mond & Danville Railroad Oompany and others for appoilltluent
of receivers and the administration of the property and, assets of
the railroad company. On petition by J. Wilcox Brown and others
to be made parties complainant in said suit. Dismissed.
Richard M. Venable, Rarton& Wilmer, Frank P. Olark, and Jo-

seph Packard, Jr., for petitioners.
A.n; Joline, Henry Orawford, and Hugh L. Bond, Jr., for de-

fendants. '

GOFF, Oircuit Judge. On the 16th day of August, 1892, this
court, on the petition of William P. Olyde and others, appointed
Frederic W. Huidekoper and Reuben Foster receivers of all and
singular the property and assets of the Richmond & Danville Rail-
road Oompany, as fully described in the bill, to have and to hold
the same, as the officers of, and the orders and directions of,
the court. They duly qualified as such receivers, and are now in pos-
session of the "Richmond &Danville system of railroads," and all the
property connected therewith. The Bichmond & Danville Railroad
Company was authorized under its original charter, and the amend-
ments thereto, (under legislation by the of Virginia,) not only
to locate, construct, and operate the line of railroad between Bich-
mond and Danville, in Virginia, but also to acquire the control of
other railroads and transportation lines in that state and elsewhere,
by purchase or lease, and to own the stock and bonds thereof and
guaranty the same. Its own charter line is of about 150 miles of
road. Its authorized and outstanding capital stock is $5,000,000.
It has by purchase or acquisition of stock, or by written leases or
operating contracts, obtained possession and control of 26 other
railways, built under different charters, and owned by various corpo·
rations, among them the Georgia Pacific Railroad Company and the
Columbia & Greenville Railroad Company. The lines of railways
comprising the Danville system are situated in the states of Vir-
ginia, North Carolina, South Carolina, Georgia, Alabama, and Mis-
sissippi, and are operated under the direetion of one set of general
officers. Thf> total mileage of the system is 3,320 miles. 'l'he ag-
gregate out"tanding capital stock of the lines of the system amounts
to $43,482,fl50. The bonded debts of such roads, and the rental ob-
ligations which the Danville Company has assumed, and is liable
for in consequence of its control of the same, amount to $71,178"
126. A further statement of the financial condition of the Danville
system and of the Richmond & West Point 'rerminal Railway &
'\Varehouse Company (one of the defendants to this suit) is not
deemed necessary in connection with the matter now under consid-
eration. Complainants pray, am(mg other things, that the court
will administer the railroad,-the assets and property of the Rich·
mond & Danville Company,-and that it will marshal all the prop-
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erty held by the said system, ascertain the respective liens and pri-
orities existing upon each separate road, and the amount due upon
each and every of the mortgages or other trusts, and enforce the
rights, liens, and equities of each and all of the stockholders and cred-
itors of said companies, as the same may be found and decreed. It
is set forth in the bill that the Central Trust Company of New York
is the trustee in the two deeds of trust executed by the terminal
company February 1, 1887, and March 1, 1889, in and by which a
great portion of the stock and bonds held by the terminal company,
including the stocks and bonds of the Danville system held by said
company, were conveyed to secure certain bonds issued by the ter-
minal company. It is also stated that the said Central Trust Com-
pany is the trustee in "over twelve of the trust deeds" executed by
the Danville Company and divers of the roads in its system.
On December 19, 1892, J. Wilcox Drown, William H. mackford,

Frederick M. Colston, Skipwith ·Wilmer, John Gill, John A. Whit-
ridge, John R Ramsay, Frank P. Clark, Richard 1\:[, Venable, and
John M. filed their petition in this cause, asking permission
to intervene, to be made parties c-omplainant, and to make and file
such pleadings as they should think necessary and proper in order
to protect their interests. The petition alleges that the petitioners
have been chosen by the holders of a large number of the bonds
issued by railroad companies which form a part of the Richmond &
Danville system to represent them in any litigation, and especially
to represent them in this suit, and in any foreclosure procepdings on
any of the mortgages or trust deeds executed by the Hidullond &
Danville Railroad Company, or any of the companies forming a
part of that system. Petitioners allege that bonds amounting in
the aggregate to more than a million of dollars have been dpposited
with them as such committee, the same being "second mortgage
bonds of the Georgia Pacific Railroad Company," "second mortgage
bonds of the Columbia & Greenville Railroad Company," and "mort-
gage bonds of other of the roads constituting the said Richmond &
Danville Railroad system." They also allege that besides the large
amount of bonds held by them as such committee, under agreement
with said bondholders, they arc each and everyone of them owners
. in their own right of such bonds in various amounts. 'fhey charge
that it is necessary, for the purpose of protecting the interests
represented by them, that they should be allowed to in
this suit, and have an opportunity to be heard herein. The Central
Trust Company has been made a party to this suit, and has filed an
affidavit in the nature of an answer to the petition now under con-
sideration, in whieh it is stated that said company has duly pre-
sented to the master to whom this cause has been heretofore re-
ferred proof of claim of all the bonds and mortgages ,vith which it
is conc-erned, and with which petitioners are concerned as bond-
holders. It also states that it has no such conflicting interests, as
such trustee, as will disqualify it from representing all its bond-
holders.
The petitioners do not allege that the trustee has acted in bad

faith, or that it has in any manner failed or refused to properly rep-
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resent their interests. They claim that, for the protection of the
interests represented by them, they should be allowed to intervene;
but they do not show that such interests are not now honestly pro-
tected in the manner provided by the bondholders themselves. rrhey
ask that they be made parties, but they assign no valid reason why
it should be done. The argument is made that the trusts represent-
ed by the Central Trust Company are conflicting, and that said com-
pany cannot faithfully represent at one and the same time such op-
posing interests. The petitioners offer no proof to sustain this as-
sertion, and they present no instance of unfairness and no circum-
stance indicating fraud on the part of the trustee. Petitioners rep-
resent the same bondholders and the same interests that the Central
Trust Company does, and, if such interests are so variant and antag-
onistic as to render it improper for that company to act as trustee,
then it must follow that the petitioners themselves, for the same
reason, would also be incapacitated to act.
All the various interests created by the different trusts, mortga-

ges, and liens will be considered by and reported upon by the mas-
ter, and then have the scrutiny of .counsel, and the protection of the
court. It will not be presumed that the trustee will be unfaithful
to the trusts confided to it, and it will be time enough to consider
the question of making the bondholders or their committees parties
for their own protection when the trustee fails to promptly and faith-
fully discharge its duties. It will not do to permit bondholders in
such proceedings as this, to become parties in their individual ca-
pacity, or by committees, without showing why their interests will
not be properly guarded by the trustee selected when the trust was
executed, and then fully authorized to represent them. It would
produce great trouble, cause endless confusion, and needlesslyincum-
bel' the record, to permit the holders of bonds and coupons secured
by mortgages to mal{e themselves parties in foreclosure proceedings
without assigning cause. The holders of bonds, coupons, and stocks
are constantly changing, and, if they are proper and necessary par-
ties to such litigation, it will be difficult to mature such cases for
hearing; and in many instances, particularly in the courts of the
United States, the jurisdiction of the court might fail or be ques-
tioned when the transfer of ownership was made.
I think the rule is now well established that the individual bond-

holder and the separate beneficiary will not be made parties to suits
relating to the mortgage or trust deed unless it is alleged and shown
that the trustee is incompetent, or for some reason cannot faithfully
represent the cestui que trust. The following cases will be found
of interest upon this question: Skiddy v. Railroad Co., 3 Hughes,
320; Wetmore v. Railroad Co., 1 McCrary 466, 3 Fed. Rep. 177;
Railroad Co. v. Howard, 7 Wall. 392; Richter v. Jerome, 123 U. S.
233, S Sup. Ct. Rep. 106; Shaw v. Railroad Co., 5 Gray, 162; Farm-
ers' Loan & Trust Co. v. Kansas City, W. & N. ·W. R. Co., 53 Fed.
Rep. 182; Van Vechten v. Terry, 2 Johns. Oh. 197; Kerrison v.
Stewart, 93 U. S. 155; Richards v. Railroad 00., 1 Hughes, 28; also,
Jones, Corp. Bonds, § 398; 2 Fost. Fed. PI'. 87.
Other questions were argued by counsel for petitioners,but; as
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the matters to which they apply are not set forth in the petition,
they cannot now be considered. The difficulties anticipated by pe-
titioners, relative to conflicting interests and priorities of liens,
may in fact never arise, and certainly cannot be passed upon by the
court until they are properly raised by the pleadings. It follows
from the conclusions I have reached that the prayer of petitioners
to be made parties complainants in this suit must be denied, and
their petition be dismissed. I will enter an order to that effect.

TASKER et al. v. CRANE co.
(Circuit Court, N. D. Illinois. May 2, 1893.)

1. SAJ,E-TEST-CoNSTHucTfON OF CONTHACT.
'Where a contract for the manufacture and sale of gas pipes provides

that the pipps when laid shnll be H'sted with reasonable prOlJl[llIWSS, with-
out indicating the nature of the test to be used, the proper mode of test-
ing is that which is usual and customary in the trade with respect to
such pipes.

2. SAlIlE-HEASONABLE TfME.
A delay of several months before testing the pipes after they are laid

is not reasonable promptness.

At Law. Assumpsit by Morris Tasker & Co. against the Crane
Company for goods sold and delivered. Judgment for plaintiffs.
Albert B. Force, for plaintiffs.
Williams, Holt & "11eeler, for defendant.

JENKINS, Circuit Judge. '1'he plaintiffs, on the 12th of July,
1890, contracted to furnish and deliver to defendant 20 miles of
8-inch standard nominal weight line pipe, made from soft iron free
from blisters and other imperfections, and guarantied to stand a
working line pressure of 1,000 pounds to the square inch when
proved and tested in line, and proved tight in the line, which work-
ing test was to be made with reasonable promptness. The pipe
was intended to be used in the construction of the gas line from the
interior of Indiana to the city of Chicago, to be constructed by the
Columbus Company, and was to be delivered not later than Heptem-
bel' 15, 1890, at railway stations to be designated by the Crane Com-
pany, and was so, in fact, delivered prior to that date. There was a
subsequent parol agreement for the delivery of a certain quantity of
6-inch iron line pipe and 4-inch iron line pipe, touching which no
question was made. In August, during the progress of delivery, the
plaintiffs were notified that certain pipe arrived in a bad condition,
and by their direction the pipe was laid aside, and, after that, re-
turned, and accounted for by the plaintiffs; and the defendant was
then instructed that it should not use one length of the pipe un-
less it was in perfect condition, but should return it. The pipe of a
number of other manufacturers was likewise used in the construc-
tion of the line, and all the pipe to have been laid indis-
criminately, without regard to whether it was manufactured by one
party or another. It was so laid to suit the convenience of the cOn-

v.55F.nu.4-29


